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HEALTH CARE FRAUD IN NURSING HOMES 


WEDNESDAY, APRIL 16, 1997 

House of Representatives, 

Subcommittee on Human Resources, 
Committee on Government Reform and Oversight, 

Washington, DC. 

The subcommittee met, pursuant to notice, at 10:10 a.m., in room 
2247, Rayburn House Office Building, Hon. Christopher Shays 
(chairman of the subcommittee) presiding. 

Present: Representatives Shays, Snowbarger, Towns, and Bar- 
rett. 

Staff present: Lawrence J. Halloran, staff director and counsel; 
Marcia Sayer, professional staff member; R. Jared Carpenter, clerk; 
and Ronald Stroman, minority professional staff member. 

Mr. Shays. I would like to welcome our witnesses; I would like 
to welcome our guests. Mr. Towns and I are delighted to begin this 
hearing. 

Vulnerable patients. Vulnerable programs. In the nursing home 
setting, both can be victimized by pernicious forms of health care 
fraud and abuse that undermine the quality and inflate the costs 
of care. 

When separate vendors provide medical supplies, therapy, and 
other services to the same nursing home patient, no one is ulti- 
mately responsible for the coordination of care. When both Medi- 
care and Medicaid are billed by the same service, health care dol- 
lars are wasted. When vendors manipulate Medicare Part A, Medi- 
care Part B, and Medicaid reimbursement rules, decisions about 
the quality and quantity of nursing home services are driven by the 
size and source of the payments, not the best interests of the pa- 
tient. 

Today we begin an examination of long-term care expenditures 
by asking: What makes health care services provided in nursing 
homes uniquely susceptible to abuse? One answer: the absurd com- 
plexity of multiple program eligibility and reimbursement rules. If 
not the direct cause, program proliferation creates a conducive en- 
vironment for overbilling, overutilization, and poorly managed care 
in nursing homes. 

Fraudulent and abusive schemes take root and prosper in the 
definitional cracks and jurisdictional crevices of labyrinthine regu- 
latory constructs in which toenail clipping becomes minor foot sur- 
gery and a coffee Match can be billed as group therapy. 

As the single largest purchaser of long-term care services in the 
Nation, Medicaid covers almost two-thirds of all nursing home resi- 
dents. Many nursing home patients are also covered by Medicare 

( 1 ) 
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Part A for a time. Most elderly are eligible for Medicare Part B re- 
imbursement for physician visits, other outpatient services, and 
supplies. In 1995, the three programs paid more than $45 billion 
for services to nursing home patients. 

State Medicaid Fraud Control Units are the first line of defense 
against nursing home fraud and patient abuse. For that reason, we 
invited them to testify first today, to describe the scope of the prob- 
lem and their efforts to protect nursing home residents from per- 
verse financial incentives and unhealthy medical choices. 

Both Health and Human Services, HHS, Inspector General, IG, 
and the General Accounting Office, GAO, have also investigated 
services to nursing home patients. Their testimony will discuss the 
vulnerabilities they found affecting the cost and quality of long- 
term care. 

Finally, we invited representatives from the nursing home indus- 
try to describe how they meet both their medical and fiduciary du- 
ties to those in their care. 

As further evidence of the complexity of the problem, we can’t 
even fit all the key players into one hearing. The Health Care Fi- 
nance Administration, HCFA, equipment and service providers, 
private insurers, and consumers will be invited to testify later, as 
we formulate more detailed findings and recommendations for reg- 
ulatory and legislative solutions to address the problem of nursing 
home fraud. 

In the last Congress, this subcommittee spoke with a strong bi- 
partisan voice, advocating many of the anti-fraud provisions ulti- 
mately included in the Health Insurance Portability and Account- 
ability Act. For the first time, fraud against all health care pro- 
viders, public and private, is a Federal criminal offense. 

The new law also mandates and funds enhanced enforcement ef- 
forts coordinated at Federal, State, and local levels. Nowhere is the 
need for coordinated enforcement more urgent than in the fight 
against fraud in nursing homes. Each of our witnesses today plays 
an essential role in that coordinated strategy, and we welcome 
their testimony. 

At this time, I would like to invite my partner in this effort, Mr. 
Towns, to make a statement. 

Mr. Towns. Thank you very much, Mr. Chairman. Let me thank 
you again for holding this hearing. 

One of the concerns that I have repeatedly discussed is the issue 
of patient records. In preparing for this hearing, I was outraged to 
learn that, in some instances, nursing home operators make pa- 
tient records available to equipment suppliers and to outside pro- 
viders who are not responsible for the direct care of the patient. 

These operators and providers target nursing home residents to 
sell them unnecessary medical supplies and to perform unneces- 
sary medical services, in many instances. This practice is wrong, 
and it should be illegal. It permits the exploitation of vulnerable 
nursing home residents and leads directly to fraud within the 
Medicare and Medicaid programs. 

Anyone caught improperly making patient records available 
should be excluded from the Medicare and Medicaid programs, and 
should be fined. 
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Another area of concern is the complicated matter in which 
Medicare bills are paid. Currently, bills for outpatient and equip- 
ment are paid by six different claim processing systems — six, Mr. 
Chairman. We need a single, consolidated billing system. That is 
why I was pleased that last week the Health Care Financing Ad- 
ministration awarded a contract for development of a standard sys- 
tem for paying Medicare physicians and other outpatient bills. I am 
hopeful that this system will permit a more rational Medicare bill- 
ing process. 

Mr. Chairman, we need to develop an accurate Medicare data 
system as soon as possible. Federal, State, and local agencies must 
find better ways to share information on nursing home fraud. We 
need more coordinated Federal and State fraud investigations to 
make more efficient use of limited enforcement resources. 

Finally, we must insist that people convicted of nursing home 
fraud be punished to the fullest extent of the law, including exclu- 
sion from participation in the Medicare and the Medicaid pro- 
grams. Also, licenses should be revoked and, where appropriate, 
prison and fines. Without a comprehensive attack on these criminal 
enterprises, nursing homes will continue to serve as a breeding 
ground for fraud. 

So, Mr. Chairman, again I thank you for holding this hearing, 
and I look forward to working with you to try to clean up the mess 
that is out there. 

I yield back. 

Mr. Shays. I thank the gentleman. 

Let me get some housekeeping out of the way first. I would ask 
unanimous consent that all members of the subcommittee be per- 
mitted to place any opening statements in the record and the 
record remain open for 3 days for that purpose. Without objection, 
so ordered. 

I would also ask unanimous consent that all witnesses be per- 
mitted to include their written statements in the record. Without 
objection, so ordered. 

At this time, I would like to introduce our first panel. We have 
four witnesses, from Maryland, Arizona, New York, and Colorado. 
We know that you come with some effort to be here, and we really 
thank you for that. 

Carolyn McElroy, vice president. National Association of Med- 
icaid Fraud Control Units, and director, Maryland Medicaid Fraud 
Control Unit; Steven Wiggs, assistant attorney general and direc- 
tor, Arizona Medicaid Fraud Control Unit; Stephen Spahr, deputy 
attorney general and director. New York Medicaid Fraud Control 
Unit; and Richard Allen, Medicaid director, Colorado. 

We have four excellent witnesses. As I think you were told, we 
swear in all our witnesses, including Members of Congress. 

[Witnesses sworn.] 

Mr. Shays. For the record, we will note that all witnesses have 
responded in the affirmative. 

We will go just right down the line, and we will start with you, 
Ms. McElroy. 
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STATEMENTS OF CAROLYN J. McELROY, VICE PRESIDENT, NA- 
TIONAL ASSOCIATION OF MEDICAL FRAUD CONTROL UNITS, 
AND DIRECTOR, MARYLAND MEDICAID FRAUD CONTROL 
UNIT; STEVEN WIGGS, ASSISTANT ATTORNEY GENERAL AND 
DIRECTOR, ARIZONA MEDICAID FRAUD CONTROL UNIT; STE- 
PHEN M. SPAHR, DEPUTY ATTORNEY GENERAL AND DIREC- 
TOR, NEW YORK MEDICAID FRAUD CONTROL UNIT; AND 
RICHARD ALLEN, MEDICAID DIRECTOR, COLORADO DE- 
PARTMENT OF SOCIAL SERVICES 

Ms. McElroy. Thank you. Mr. Chairman, members of the com- 
mittee, thank you very much for inviting me to be here today. 

My name is Carolyn McElroy, and I am the director of the Mary- 
land Medicaid Eraud Control Unit. I am here today representing 
the National Association of Medicaid Eraud Control tJnits, of which 
I am currently serving as the vice president. I have come here 
today to discuss the role of the States in investigating and pros- 
ecuting health care fraud and, specifically, fraud in the delivery of 
long-term care to Medicare and Medicaid beneficiaries. 

When the Medicaid program was established in 1965, its cost to 
the Eederal Government was $1.5 billion. Today, the cost of the 
program is more than 100 times as great, $160 billion, and that is 
only the cost to the Eederal Government. States are responsible for 
up to 50 percent of the cost of the Medicaid programs, with some 
of the States devoting to 15 to 20 percent of their total budget to 
sustain the Medicaid program. 

Medicaid Eraud Control Units are presently established in 47 
States. We currently have jurisdiction over provider fraud, physical 
and financial abuse of patients in Medicaid-funded facilities, and 
fraud in the administration of the program. 

There are some holes in the jurisdictional fabric, and the Na- 
tional Association has recently proposed that these loopholes be 
closed. Specifically, as the States seek lower-cost alternatives to 
long-term care facilities, we find that they are placing vulnerable 
adults into domiciliary care or alternative residential settings that 
were probably unanticipated at the time the Medicaid Eraud Con- 
trol Units were established. 

Although these settings are even more prone to physical and fi- 
nancial abuse than are the more closely watched and regulated 
nursing homes, the Medicaid Eraud Control Units currently lack 
the authority to prosecute abuse in these settings. We also find 
that Medicare fraud which is uncovered during our Medicaid inves- 
tigations is often not pursued in cases where the Eederal authori- 
ties deem the amounts uncovered to be too small. 

The National Association believes that the proposal to amend the 
Medicaid Eraud Control Units’ jurisdiction to fill in these loopholes, 
which was originally included in the Kennedy-Kassebaum legisla- 
tion, would have provided the flexibility we need to more fully pros- 
ecute fraud, and we urge you to consider this in future legislative 
efforts. 

The units were established by Congress in the late 1970’s, fol- 
lowing the discovery that there was rampant fraud and abuse in 
the Medicaid program. To date, the units have amassed more than 
8,000 convictions and recovered millions of dollars which would 
otherwise have been lost to the programs. 
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Ironically, the case which spurred the congressional funding of 
the units was a New York City nursing home case where it was 
discovered that patient needs were being grossly neglected while 
the owners diverted millions of dollars intended for patient care to 
their own personal needs. 

We find ourselves here, 20 years later, to talk again about fraud 
in the nursing home industry. In 1977, when the New York nurs- 
ing home case was uncovered, Medicaid fraud was relatively unso- 
phisticated and easy to detect. Fraud was rampant mostly because 
there was no oversight whatsoever. Today, I share the view with 
my sister States that fraud and abuse are just as prevalent, but 
that providers are far more sophisticated and able to detect new 
weaknesses in the system as fast as we shore up our defenses to 
stop areas of past abuse. 

Traditionally, nursing home prosecutions involved the filing of 
false cost reports, which were proven false because they claimed re- 
imbursement for expenses which were not properly attributed to 
patient care. In most successful prosecutions, it was shown that the 
expenses were personal to the owners. 

Using only Maryland’s cases as an example, we have criminally 
prosecuted owners and administrators for including in their nurs- 
ing home cost reports the costs of renovating their personal resi- 
dences; maintaining the swimming pool; buying shrimp and tender- 
loin for holiday entertaining, or, in the case of one of our rural fa- 
cilities, butchering the owner’s hogs; including personal maid serv- 
ice and opera tickets on a cost report; paying a salary to a son who 
was in prison in Texas at the time he was drawing the salary; buy- 
ing, heating, and fixing up rental properties for the benefit of the 
owners; and putting together a custom-built monster truck which 
was owned by the administrator’s son. 

We have also prosecuted owners who overstated Medicaid’s obli- 
gations on patient census reports, stole money from patient ac- 
counts, failed to report income from a related party contract with 
a vendor, wrongly authorized Medicaid reimbursed transportation, 
overstated and upcoded the level of care needed by the patients, 
and failed to refund amounts which should have been credited for 
medications that were not actually dispensed to the patients. 

That has always seemed to me to be a pretty impressive list of 
wrongs for a State that has fewer than 250 nursing homes. 

Today, we seldom see cases involving this kind of fraud. The 
State of Maryland audits nearly every nursing home in the State 
nearly every year. Nursing home owners now know that this kind 
of fraud will be detected and will be prosecuted. Instead, they con- 
centrate on maximizing profits by analyzing the reimbursement 
process for weaknesses in the regulations and the oversight of the 
programs. 

Lately, the homes have focused on the gap between the oversight 
of the Medicare and Medicaid programs. I would like to talk about 
two specific examples. The first is a gray area where a nursing fa- 
cility finds it profitable to be a provider or to be related to a pro- 
vider of ancillary services. This allows them to essentially double- 
bill for certain items provided in the nursing home care. 

The services in Maryland which have proven particularly suscep- 
tible to this scheme are therapy of any sort — that includes occupa- 
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tional, physical and speech therapy — and durable medical equip- 
ment. In a nutshell, the problem is that the homes are permitted 
to include the costs associated with providing the therapy or equip- 
ment in their Medicaid cost report, and thereby increase their per 
diem rate. 

The facility is also permitted to bill the services to Medicare Part 
B. The income which is received from the Medicare reimbursement 
is not required to be reported as an offset to the Medicaid expenses. 
Hence, the facility gets paid for the services by Medicaid through 
a higher per diem rate, and also gets paid directly by Medicare for 
the same service. It is hard to recover the funds, let alone pros- 
ecute a criminal case for this double-dipping, when the regulations 
of the various programs are not cohesive and do not expressly pro- 
hibit this behavior. 

The second example is an example of outright fraud. It is exem- 
plified by a case which was indicted by the Washington State Med- 
icaid Fraud Control Unit just 2 weeks ago. As you know. Medicare 
will cover all or a portion of a patient’s care following hospitaliza- 
tion for an acute condition. Since Medicare generally pays more 
than Medicaid, facilities are encouraged to hospitalize their patient 
for acute conditions based on eligibility cycles. 

Even more egregious, however, is the Washington State case 
where a nursing home had billed Medicare for the days following 
a hospitalization, but has also billed the very same care to Med- 
icaid. Hence, the home was literally paid twice for the same days 
of care, and both times by federally subsidized programs. I would 
note also that this same fraud has been identified in Texas facili- 
ties. 

In order to detect and prosecute this kind of fraud, greater co- 
operation of both State and Federal agencies is needed. Medicaid 
Fraud Control Units traditionally experience difficulty in getting 
Medicare payment information regarding nursing homes. This is 
because nursing homes are permitted to submit their bills to vir- 
tually any Medicare fiscal intermediary. So, in the State of Mary- 
land, if I were to go request information on Maryland Medicare 
beneficiaries in nursing homes, I would have to contact as many as 
61 different fiscal intermediaries. 

In addition, the information which is reported to us by the fiscal 
intermediaries is reported in incompatible formats, either with the 
State’s Medicaid data and, frequently, with that of the other fiscal 
intermediaries. In Texas, for example, information was provided on 
microfiche and was sorted by beneficiary instead of by facility. If 
it is not provided in electronic form, it’s almost impossible for us 
to re-sort it. 

While this has been a past problem, I am pleased to tell you that 
we are presently working with the Health Care Financing Adminis- 
tration and other Federal agencies to find solutions. HCFA is work- 
ing with the Maryland Unit currently to provide electronic data for 
all nursing homes in the State of Maryland, regardless of what the 
fiscal intermediary was, and I anticipate that this project will be 
successful. Washington State, also, as you know, is taking a lead 
in prosecuting this complex dual eligibility case, and I anticipate 
that thev will also be successful. 

All or the Medicaid Fraud Control Units are working toward 
stronger partnerships with the Federal agencies who are respon- 
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sible for prosecuting Medicare fraud. We are viewed as having a 
national leadership role in prosecuting health care fraud and 
abuse, and we intend to continue to serve in that capacity. 

Mr. Chairman, thank you for giving me the opportunity to be 
heard, and I welcome any questions you have. 

[The prepared statement of Ms. McElroy follows:] 
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Mr. Chairman, Members of the Committee: 

I am Carolyn J. McElroy, Director, of the Maryland Medicaid Fraud Control Unit. I am very 
pleased to aHaear before you today as the Vice-President of the National Association of Medicaid 
Fraud Control Units to discuss the role of the states in investigating and prosecuting health care 
fraud. The skyrocketing costs associated with health care delivery and the continued "graying" of our 
population have resulted in an increased reliance upon government-sponsored programs such as 
Medicare and Medicaid to provide much needed health insurance to those who would otherwise go 
without medical care. 

The Medicaid program, which was established to provide health care to indigent patients, has 
seen its enrollment explode. Nationwide, the Health Care Financing Administration expected to 
spend more than S 160 billion in FY 1996 to sustain the Medicaid Program. Thirty years ago, when 
the Program started, Medicaid expenditures were $1.5 billion. Medicaid recipients increased from 
about 10 million in 1967 to a projected 37.5 million in FY 96, an increase of 275 percent. State 
expenditures for Medicaid have doubled in the past five years and in some urban areas, such as Los 
Angeles, Baltimore and New York, it is not uncommon for one-fourth of the population to rely on 
the Medicaid program for their basic tealth needs. Even though Medicaid is generally ftrnded 50% 
by federal money, several states now spend between 15 to 20% of their general budget to sustain the 
program. 

This nation is expected to spend almost $1 trillion on health care or 1 5% of our gross national 
product this year. Given these figures, it is not surprising that our health care deliveiy system has 
proven ripe for fraudulent activity. 

The General Accounting Office (GAO) recently estimated that fiaud and abuse accounts for 
10% of health care costs, cunently exceeding $800 billion, and while there may not be a way to 
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establish a precise figure, we are certainly talking about many hundreds of millions of dollars of 
fraud and abuse in the Medicaid prc^am alone. GAO stated further in testimony before the House 
Subcommittee on Crime and Criminal Justice on February 4, 1993 that only a fraction of health care 
fraud and abuse is identified and prosecuted. GAO acknowledged that without adequate resources 
effective investigation and prosecution of health care fraud is not possible. 

During the past decade, m particular, we have literally seen a feeding frenzy on the Medicaid 
Program, a period of unprecedented white collar "wilding" in which wave after wave of multimillion 
dollar frauds have swept through nursing homes and hospitals, to climes and pharmacies, durable 
medical equipment (DME), radiology and labs, and more recently, home health care. Although we 
do the best we can to put an end to program vulnerabilities, we still have profiteers who search and 
succeed in finding the next great loophole in the Medicaid system. 

STATE MEDICAID FRAUD CONTROL UNITS 

While die investigation and prosecution of health care fraud has only recently become a top 
national law enforcement priority, the states have been combating health care fraud for the past two 
decades and are viewed as leaders in the detection and prosecution of fraud in the health care 
industry. Medicaid, established by Congress in 1965 is of course, the primary government health 
care program for approximately 37.5 million of America's poorest and oldest citizens. For the first 
decade after Medicaid was created, the system operated with few controls against fraud. Inadequate 
safeguards combined with multi-billion dollar expenditure levels made a substantial amount of fraud 
• inevitable. The result was an unprecedented theft of government dollars as local prosecutors 
struggled with the difficult task of prosecuting these highly sophisticated crimes. Congress came 
to recognize an urgent need to address this loss after much media attention and Congressional 
hearings highlighted the theft of taxpayer dollars and the harm suffered by Medicaid patients who 
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were deprived of basic medical care. The result was legislation to establish specialized state-based 
strike forces to police the Medicaid program. 

In 1977, Congress enacted legislation, the Medicare-Medicaid Anti-Fraud and Abuse 
Amendments, P.L. 95-142 which established the state Medicaid Fraud Control Unit Program. The 
objective of this legislation was to strengthen the capability to detect, prosecute and punish health 
care fraud. In addition to investigating and prosecuting providers who defraud the Medicaid 
program, the mandate to Medicaid Fraud Control Units (MFCUs) specifically includes the authority 
to prosecute the abuse or neglect of patients in all residential health care facilities which are 
Medicaid providers. The Units are staffed by professional teams of attorneys, investigators and 
auditors specifically trained in the complex litigation aspects of health care fraud. The enabling 
federal legislation emphasizes the necessity of having an integrated multi-disciplinary team in one 
office in order to successfully prosecute these complex financial crimes. The Units are required to 
be separate and distinct from the state Medicaid programs and are usually located in the state 
Attorney General's office, although some Units are located in other state agencies with law 
enforcement responsibilities such as the state police or the state Bureau of Investigation. The 
Omnibus Reconciliation Act of 1993 required all states to have a Medicaid Fraud Control Unit by 
January, 1995, unless a state could demonstrate to the Secretary of the Department of Health and 
Human Services, (HHS) that it had a minimum amount of Medicaid fraud and that residents of 
health care facilities that receive Medicaid funding will be protected from abuse and/or neglect. 

Since the inception of this pioneering program, 47 federally certified state units have 
successfully prosecuted over 8,000 corrupt medical providers and vendors and elder abusers — 
convictions that would not have occurred without this vital piece of legislation. These 47 Units 
police most of the nation's Medicaid expenditures with combined staff of approximately 1,166 and 
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a total federal budget of $82 million. This antwnt lepesents a small fraction of the total Medicaid 
budget that the Units are responsible for policing. Unit size varies state-by-state and is dictated to 
some extent by the size of state's Medicaid progam. In Maryland, for example, our Medicaid budget 
is $2.2 billion and the Unit employs 20 staff. New York Is the largest Unit with approximately 280 
staff and Wyoming is the smallest with four. 

In addition to the criminal consequences of MFCU cases (repayment of restitution, 
overpayments, state exclusions, incarceration, and often the loss of certifications, the ability to 
conduct business and professional licenses) the criminal convictions of the Units become the basis 
for further federal actions. The federal actions that are reported to you by the Office of Inspector. 
General (OIG) of the Department of Health and Human Services (HHS) include the underlying state 
convictions, judgments, forfeitures, civil settlements, federal program exclusions, and civil monetary 
penalties. In fact, the majority of health care fraud convictions, penalties, and exclusions repotted 
to you are based upon MFCU convictions. The MFCUs are the most efficient and effective law 
enforcement agencies in the battle against health cate fraud and patient abuse. 

PATIENT ABUSE AND NEGLECT 

While this remarkable success in detecting and prosecuting Medicaid provider fraud is widely 
recognized, it is perhaps less well known that the Units are the only law enforcement agencies in the 
country specifically charged with investigating patient abuse and neglect. 

Patient abuse can be classified into several categories. For example, providing inadequate 
medical or custodial care or creating other health care risks may constitute patient neglect. Physical 
abuse includes acts of violence such as slapping, kicking, hitting or punching a patient and sexual 
abuse. Financial abuse includes the misappropriation of patients' personal funds such as 
commingling patient and facility funds or using patient funds to pay for facility operations. 
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Scores of investigations and years of cumulative experience have made it clear that the abuse, 
neglect, mistreatment, and economic exploitation of nursing home residents is a problem of far 
greater magnitude than previously thought. Our national association, in collaboration with the 
National Association of Attorneys General (NAAG), has therefore promulgated a model patient 
abuse statute - already adopted in several states — that would not only provide the necessary 
prosecutorial tools and enhanced penal sanctions for combating this type of shocking misconduct, 
but would also serve as a powerful deterrent to potential patient abusers. 

A few examples of the Units' work in this area follows: 

• A New York physician was criminally prosecuted for wilful neglect and reckless 
endangerment of a nursing home patient in his care. He mistook a peritoneal dialysis 
catheter in the patient's abdomen for a feeding tube, and ordered that she be fed 
through the catheter. When this error was discovered two days later, he made a 
conscious decision to do nothing to help the patient despite expert advice that the 
patient required hospitalization for treatment. Finally, ten hours later, the physician 
agreed to transfer the patient to the nearby hospital for care. 

• In Arizona, a residential care home owner was sentenced to serve 21 years -- the 
longest sentence for elder abuse in the state's history -- for neglecting and abusing his 
aged patients. To induce families to place their relatives in his facility, the defendant 
had lied to them about his licensure status. 

• Four nursing home officials in Philadelphia were charged with involuntary 
manslaughter in the death of two musing home residents who died from massive and 
infected bed sores. 
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• Beverly Enterprises, Inc., the largest nursing home chain in the nation, agreed to pay 
$600,000 to improve care at their 17 facilities in the state of Oregon, after an MFCU 
investigation of a Beveriy home found evidence of inadequate staff training and 
supervision, and other conditions constituting an immediate threat to resident health 
and safety. 

• The third largest nursing home corporation in Texas (the ninth largest in the nation), 
four corporate officers, and four employees were indicted on charges related to the 
deaths of two facility residents. One patient allegedly died from neglect, and the 
other, who suffered from senile dementia, was allowed to wander from the nursing 
home, became lost, and died of exposure. 

And beyond these egregious eases of corporate and management neglect, the Units have also 
uncovered hundreds of incidents of individual nurses, aides, and orderlies, raping, sodomizing, 
beating, kicking, and force-feeding the helpless, often incompetent patients in their charge. 

Congress enacted P.L. 95-142, not only because of the widespread evidence of fraud in the 
Medicaid Program, but also because of the horrendous tales of nursing home patient abuse and 
resident victimization ~ and the Units are justly proud of their record in protecting the frail and 
vulnerable institutionalized elderly. 

PROVIDER FRAUD SCHEMES 

In the past decade, we have seen a rapid increase both in the number of fraudulent schemes 
and the degree of sophistication with which they are committed. Although the typical fraud schemes 
such as billing for services never rendered, double billing, misrepresenting the nature of services 
provided, providing unnecessary services, false cost reports and kickbacks still regularly occur, new 
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and often innovative methods of thievery have consistently occurred and are even just beginning to 
appear. 

Medicaid fraud cases run the gamut from a solo practitioner who submits claims for services 
never rendered to large institutions which exaggerate the level of care provided to their patients and 
then alters patient records in order to conceal that lack of cate. MFCUs have prosecuted psychiatrists 
who have demanded sexual favors from their patients in exchange for prescription drugs, nursing 
home owners who steal money from residents, and even funeral directors who bill the estates of 
Medicaid patients for funerals they did not perform. 

The following are typical schemes corrupt providers may use to defraud the Medicaid 
program. 

1 . Billing for ser\iices not rendered - A provider bills for services not rendered, x-rays not 
taken, a nursing home or hospital continues to bill for services for a patient who is no longer 
at the facility either due to death or transfer, and psychiatrists bill for SSI qualifying exams 
w'hich do not occur, 

2. Double-billing - A provider bills both the Medicaid program and a private insurance 
company (or the recipient) for treatment, or two providers request payment on the same 
recipient for the same procedure on the same date. 

3. Substitution of generic drugs - A pharmacy bills the Medicaid program for a brand name 
prescription dmg, when a low cost generic substitute was supplied to the recipient at a 
substantially lower cost to the pharmacy. 

4. F ailure to refund unit dose prescriptions - Many nursing home pharmacies dispense drugs 
using the “unit dose” method, where a month’s supply of pills are dispensed in sanitary 
bubble packs holding individual doses. The prescriptions are billed to Medicaid when 
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dispensed, usually at a premium because of the extra effort involved in the unit dose 
packaging. Those medications which are not used should be, but often are not, credited to 
Medicaid. The percentage of returned medication is high In a nursing home because of the 
large number of mid-month medication changes, hospitalizations, and “use as needed” 
medications in the nursing home industry. 

5. Unnecessary services - A physician performs numerous tests which are medically 
unnecessary and result in great expense to the insurer. Extreme examples noted in many 
states include ‘gang banging,’ where a single optometrist, podiatrist or other specialist will 
be allowed to treat the entire nursing home population in a day, regardless of whether the 
service is medically necessary for the particular patient being seen. 

6. Upcoding - A physician bills for more expensive procedures than were performed, such as 
a comprehensive procedure when only a limited one was administered, a psychiatrist bill,? 
for individual therapy when group therapy was given. 

7. Kickbacks ■ A nursing home owner requires another provider, such as a laboratory, 
ambulance company or pharmacy, to pay the owner a certain portion of the money the second 
provider receives from rendering services to patients in a nursing home. This practice is 
particularly costly because we find that it encourages the nursing homes, which act as 
gatekeepers for the ordered ancillary services, to subscribe to unnecessary ancillaiy services 
which are reimbursed by Part B Medicare and Medicaid. Examples of abuse uncovered by 
state MFCUs include authorizations for ambulance transportation of ambulatory patients, 
therapy of all disciplines and laboratory services. 

8. False Cost Reports - A nursing home owner or operator includes inappropriate expenses for 
Medicaid reimbuisement. Examples in cases prosecuted in Maryland alone have included 
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the cost of shrimp and tenderloin for the owner’s holiday entertaining, renovation of the 
owner’s kitchen, opera tickets, the salary for a maid, salary for family members who did no 
work (including one who was in prison at the time he was being paid) and costs associated 
with the administrator’s ‘monster track’. 

9 . False patient census reports - Nursing home per diem rates are a function of the nursing 
home’s total costs, and the percentage of the nursing home population which is on Medicaid. 
Overstating the number of Medicaid patients, or understating the Medicare or private paying 
patients, skews the Medicaid per diem rate. For example, a nursing home owner promised 
a resident free care for life if she transferred her residence to him. She should have been -- 
but was not — reported as a private paying patient. Instead, the owner waited until the 
transfer of the asset was beyond the eligibility inquiry period, and then placed her on 
Medicaid. 

1 0. Overstated facility costs - Where facility costs are based on historical costs, owners who pay 
more for the homes get more money from Medicaid. Before it instituted fair market value 
based reporting, Maryland experienced “musical nursing homes” where the owners literally 
traded homes at inflated prices in order to increase interest expense and overall book costs 
on homes. A close corollary is a scheme whereby artificially high administrative costs are 
paid to management companies who are indirectly related to the home ownership. 
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NEW SCHEMES AND TRENDS 

Over the past few years, these so-called “typical" schemes have given way to more innovativs 
ones. Recently, the Units have identified serious fraud problems in several industries including 
laboratories, home health care, medical transportation, medical supplies, pharmacies, and imaging 
centers. The incidence of iliegai drug diversion has risen sharply over the years, carrying with is a 
dramatic financial impact on the Medicaid program. 

More and more states are enrolling their Medicaid population into managed care plats. 
While proponents of the managed care system believe that it is the best method for providing low 
cost high quality health care to more people, the experience of the fraud units reveal that no healifi 
care plan is immune from fraud and indeed fraud does occur in managed care plans. 

Recent global settlements of cases involving multiple state and federal entities nave 
encouraged cooperative federal/state efforts to protect the Medicare/Medicaid programs from health 
care providers or vendors whose activities know no borders. 

FRAUD IN NURSING HOMES 

As I stated earlier, the state Medicaid Fraud Control Unit Program was created not only 
because of the widespread evidence of fraud in the Medicaid program, bat because the public and 
Congress realized that too many nursing home patients were held hostage by the greed of a small 
number of facility operators and other dishonest health care practitioners who saw fit to use the 
Medicaid program as their own private “money machine.” 

The Medicaid program still continues to finance the largest percentage of total costs for 
nursing homes, fo 1995, total Medicaid vendor payments were approximately $129 billion dollars. 
Twenty-four percent of this amount went to nursing facility services which includes skilled nursing 
facilities (SNFs) and all other categories for hitennediate Care Facilities (ICF), other than mentally 
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retarded (MR) services. The number of skilled nursing facilities has been increasing since the 1970's 
and by the beginning of 1996 reached 13,444. 

Before I discuss dual eligibility, I would like to highlight a few examples of the Units’ work 
in nursing home fraud. 

• • A Massachusetts nursing home agreed to pay $40,000 in restitution, to fully comply 

with all federal and state laws and regulations applicable to the Medicaid program, 
maintain complete and accurate records, file accurate and true cost reports with the 
state and continue to provide quality services to its residents after fraudulently billing 
the Medicaid program for reimbursement of services that were never rendered to its 
residents. 

• South Carolina’s first criminal conviction following the Unit’s creation in 1995, was 
a management company that operated a nursing home. The company illegally 
received almost $50,000 in Medicaid funds for a patient who had already been 
discharged. 

• The former administrator of a nursing home in Nevada pleaded guilty after the Unit 
charged him with falsifying reports to the state by reporting nurse staffing hours in 
excess of the Medicaid regulations minimum requirements, when in fact, the actual 
hours of direct care were below the minimum levels. 

• In Pennsylvania, a nursing home owner and his corporation pleaded guilty to 
Medicaid fraud for illegally collecting over $120,000 by claiming reimbursement for 
personal, family and non-reimbursable business expenses. These expenses included 
vacation trips, entertainment costs, maintenance and home-improvement expenses 
for his personal residence and health and life insurance for his family. In addition, 
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the owner fraudulently inflated reimbursement expenses for the nursing home by 
submitting in his cost r^rts operating expenses of two separate personal care 
boarding homes that he also owns. 

• The Bureau of Medi-Cal Fraud obtained a conviction from a former nursing home 
owner who pleaded guilty to receiving kickbacks from medical supply companies in 
exchange for ordering incontinence supplies paid for by the Medi-Cal program. 

• In Louisiana, a nursing home administrator pleaded guilty to Medicaid fraud for 
submitting false claims to the Medicaid program when the residents were either 
deceased or discharged or were hospitalized, 

DUAL ELIGIBILITY 

In the nursing home setting, there are generally three primary categories of government 
funded payment, Medicare, Medicaid and those individuals who are dually eligible. In the case of 
a dually eligible patient. Medicare pays the bulk of the costs for certain periods and Medicaid pays 
the rest. According to HCFA, there were nearly 6 million dually eligible recipients in 1995. Since 
there ate fifty states and the District of Columbia administering the Medicaid-covered patients, and 
an even greater number of Medicare intermediaries overseeing the benefits provided to Medicare 
patients, it is not surprising that there is little effective communication between programs which 
coincidentally cover the same patients at the same time. 

Consider the complexity of the institutional program funding scenario: 

In the case of a dually eligible patient who is hospitalized for three or more days, and released 
to the care of a nursing home, Medicare will cover in full the first twenty days of the post- 
hospitalization period and a large portion of the following eighty days. Medicaid covets the unpaid 
portion for days 21 through 100, and everything thereafter. If the patient was in the nursing home 
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prior to the hospitalization, Medicaid may also pay for a "bed hold" while the patient is in the 
hospital. 

Sixty days after the last Medicare payment, the cycle can be repeated following another 
hospitalization, without limitation as to the number of cycles. 

Nursing homes receive funds from both Medicare and Medicaid, and file cost reports with 
both the federal and state governments administwing these programs. Medicare intermediaries 
review and audit the Medicare cost reports, while state or state-contract auditors review the Medicaid 
cost reports. Although it goes almost without saying that, with the exception of the co-pay, these two 
programs should not be covering the same patient at the same time, there is little or no oversight of 
the combined program coverage. 

The oversight process can be complex and has built in stumbling blocks. In Maryland alone, 
there are two Medicare intermediaries having both Part A and B patients, and most of the Part A 
patients are actually handled by a third intermediary in Omaha. Given the scattered liaisons which 
would be necessary to coordinate audit efforts for these programs, it is little wonder that the 
Medicare and Medicaid auditors have little knowledge and no natural access to the contents of the 
other program’s cost reports. It has become equally clear that there is much duplicated effort in the 
dual audit process, while at the same time, an important and effective check and balance has been 
lost. 

Examples include the following: 

1) Two weeks ago in Washington State, the MFCU charged a nursing home owner and 
administrator with billing the Medicaid program for the full cost of patients who were concurrently 
being billed to Medicare. The allegations involve many hundreds of thousands of dollars in fraud. 
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A similar complaint is being investigated in Texas, and a sampling of the billings for the provider 
in question indicate that the same fraudulent scheme which is being prosecuted in Washington State 
is very likely also a factor in the Texas case. 

2) The Texas MFCU has identified problems with hospice providers and nursing home 
providers receiving payments for the same services. Because the Texas Department of Human 
Services now periodically (and manually) cmnpares their hospice and their nursing facility patient 
payment records, they detect and recoup these hospice/ nursing facility duplicate payments. Ttis 
Texas MFCU ha.s been able to identify several nursing home providers billing and being paid for 
services which were already billed by and paid to a hospice provider. 

3) Another Texas case resulted in the conviction of an owner of the Regency Teirace Nutsing 
Home in Sulphur Springs, Texas. Following a change of ownership audit, it was discovered thaf 
AARP, Medicare, and Medicaid were all paying for one resident’s care. A more thorough review 
discovered that there were additional patients whose care was paid by more than one program. At 
present, the Unit cannot say how widespread the problem is. 

4) in Maryland, nursing homes are not prohibited from having related companies provide 
therapy and durable medical equipment to their patients. The costs of the related entities are 
incorporated into the Medicaid cost report to prevent profit gouging on the Medicaid side, but many 
of the vended items and services which are properly included in the Medicaid cost reports may also 
be billed to Medicare, Part B. There is no requirement that the income from Medicare be offe 
against the expenses charged through to Medicaid. Hence, the homes "double dip" for these items. 
Problem areas are identified in Maryland by the rush of nuising homes declaring related aieillary 
service provider numbers. 
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5) Finally, we have noted that services which are included in the per diem rate can be 
unbundled and billed separately to the same or another program. One such example is that nursing 
homes may be required to provide non-eii»rgen(^ transportation to dialysis centers for their ESRD 
patients. Some facilities are not providing or paying for this service, but are instead authorizing 
ambulance transportation which is then billed to Medicare or Medicaid as a separate service as if it 
were not included in the reimbursement for long term care. 

Since Medicaid is the payor of last resort, it is also more likely to be the victim in a dual- 
eligibility scheme. In order to effectively investigate and prosecute double billing, however, the 
MFCUs must have access to information from Medicare in a usable format. 

MFCUs have traditionally experienced difficulties getting Medicare payment and cost report 
information. M Maryland, we caimot identify the underlying service for a Medicaid co-pay unless 
we have the billing information from Medicare. Our requests for Medicare billing information must 
be cleared by the Office of the Inspector General and then processed by the carrier. It is not unusual 
for a request to be pending for a year or longer before the information is received, greatly impeding 
our case investigation and often leading to the decision to exclude Medicare-related recoveries from 
our cases. 

The problem is repeated with minor variations across the country. When the information is 
received, it is often provided in a cumbersome or unreadable format. Large volumes of information 
provided on microfiche are often unreadable and difficult to process, and the information is sotted 
by patient rather than by the facility. Because of co-pays and bed holds, and the possibility that 
occasional dual payments are mistakes or are properly refunded to Medicaid at a later date, manual 
review and sampling are ineffective ways to detect fraud. The best method of detecting fraudulent 
patterns is to engineer an electronic comparison of the Medicare and Medicaid payment histories on 
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a faciiity-by-facility basis. Currently, there are many states in which the Medicaid and Medicare 
record keeping systems are not compatible and will not support the necessary electronic analysis. 

Nursing home reimbursement is a complex and intricate process. The reimbursement rates 
are often a function of average daily costs and may be established on a "market basket" rather than 
an individual basis. The cost report which is submitted by the nursing home may contain cost 
centers with individual reimbursement caps and profit and performance incentives, and most are 
prepared with the assistance of a small and select group of health care accountants who recommend 
the same profit maximizing ploys to all of their clients. The nursing home industry thinks, as the 
laboratory industry once did, that if they all inflate their cost reports they will all gain substantially 
while incurring little individual exposure to criminal or civil fraud prosecution. Additionally, as the 
result of the uniform rate setting mechanism, an overstated expense on one cost report can result in 
a higher amount being paid to all facilities. 

There has been little success in prosecuting false cost reports on either the state or federal 
level. The cases are complex, time consuming to investigate, and it is often difficult to show that 
a false entry increased the amount received by the provider. Annual audits which often fail to 
challenge a billing practice or inadvertently ratify a provider’s position are difficult defenses to 
overcome. There is, as noted, virtually no collaboration between different programs. This results, 
ironically, in both duplicated effort and inadequate audit controls. Not surprisingly, prosecutors tend 
to reject the cases. As a result, the area is wide open for fraud. The Medicaid and Medicare 
programs are, for all intents and purposes, an "honor" system. 

Correcting the problem will not be simple and will require the intervention, attention, and 
cooperation of both state and federal agencies. Contract auditors for state and federal agencies should 
have physical and electronic access to the cost report data relating to filings with other 
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agencies, as well as tax return information, either from the provider or from the IRS. ‘ 

Either HCFA, which has patient-oriented billing information, or the intermediaries, should 
be encouraged to cooperate with or spearhead the analysis necessary to identify double-dipping. 
Prosecutors at both the state and federal level should be encouraged to address these complex cases, 
in spite of the fact that many hours of resources will be needed to secure an conviction. The industry 
must be made to understand that there is no safety in numbers if all of the numbers are wrong. 

NATIONAL ASSOCIATION OF MEDICAID FRAUD CONTROL UNITS (NAMFCU) 

The National Association of Medicaid Fraud Control Units (NAMFCU) was established in 
1978 to provide a forum for the nationwide sharing of information concerning the problems of 
Medicaid fraud control, to foster interstate cooperation on law enforcement and federal issues 
affecting the MFCUs, to improve the quality of Medicaid fraud investigations and prosecutions by 
conducting training programs and providing technical assistance for Association members, and to 
provide the public with information on the MFCU program. All forty-seven MFCUs comprise the 
Association. 

The Association employs a Counsel, located at the National Association of Attorneys General 
in Washington, D.C. The Association coordinates and disseminates information to the various Units, 
maintains a library of resource materials, and provides informal advice and assistance to its member 
Units and to those states considering establishing a Unit. NAMFCU conducts several training 
conferences each year and is called upon regularly to supply speakers for numerous health care fraud 
seminars. It has also co-sponsored training programs with the F.B.I. and the American Bar 
Association, conducts a specialized academy at the Federal Law Enforcement Training Center and 

' The books and records which are used for tax purposes are often the same as those used for 
all cost reports. Nursing homes which are engaging in double dipping will most likely be those 
showing unusually large profits. 
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is developing a course on investigating and prosecuting institutional fraud. The Medicaid Fraud 
Report, published ten times a year, is the Association’s newsletter. 

AMENDING MFCU JURISDICTION 

In 1994, the National Association of Medicaid Fraud Control Units drafted a legislative 
proposal to allow the state MFCUs to investigate and a prosecute health care fraud in other federally- 
funded programs and to allow the Units to prosecute padent abuse and neglect in board and care and 
other alternative residential health care facilities. In an unprecedented historical agreement, the 
proposal was endorsed by the HHS Office of Inspector General, the United States Department of 
Justice, the National Association of Attorneys General and the American Association of Retired 
Persons (AARP). 

While this proposal was included in former Senator William Cohen’s anti-fraud legislation, 
it was not included in last year’s Kennedy-Kassebaum law, the Health Insurance Portability and 
Accountability Act of 1996 (“HIPAA”) although it does fit in with recent efforts and initatives to 
protect Medicare and Medicaid beneficiaries by closing loopholes that allow fraud and abuse to 
occur. 

MFCUs often uncover evidence of Medicare fraud when investigating a Medicaid provider. 
A provider that defrauds Medicaid is often defrauding other federally-funded health care programs 
as well. These ancilliary consequences may go unprosecuted in circumstances where either the 
MFCU funding jurisdiction would prohibit the use of resources to pursue these frauds or where 
federal authorities (U.S. Attorneys offices) believe the federal program fraud is too small to pursue. 

Increasingly, state Medicaid programs arc relying on alternative residential settings rather 
than traditional nursing homes. These alternative residential settings include recipient’s own homes, 
group homes, board aid care facilities and adult family homes. Because of the nature of these 
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alternatives to skilled nursing homes, traditional law enforcement oversight is slight to non-existent. 
NAMFCU’s legislative proposal would allow MFCUs to use their resources to conduct 
investigations and prosecutions and thereby receive federal grant funding for patient abuse crimes 
that occur in these residential settings which are being relied on by most states to house their 
Medicaid population. 

The main goal of this proposal is to maintain the jurisdictional flexibility (criminal, civil, 
adminishative) presently available to the MFCUs while building on their experience in combating 
health care fraud. Many Units have successfully prosecuted cases in state courts in which federal 
programs have been victimized by the same fraudulent activities of those concurrently convicted of 
Medicaid fraud. MFCU prosecutors have been able to use both federal and state courts to bring the 
best possible cases in the most appropriate forum. 

In closing, I want to emphasize that the Medicaid Fraud Control Units are viewed as having 
a national leadership role in detecting and prosecuting fraud and abuse in government funded health 
care programs. The Units have been successful in serving as a deterrent to health care fraud, in 
identifying program savings, removing incompetent practitioners from the health care system, and 
in preventing physical and financial abuse of patients in health care facilities. 

Mr. Chairman, I want to thank you for this opportunity to testify today and would welcome 
any questions you may have, mcei4-i6,tst 
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Mr. Shays. Thank you, Ms. McElroy. Thank you very much. 

Mr. Wiggs. 

Mr. Wiggs. Mr. Chairman, members of the committee, I am Ste- 
ven Wiggs, director of the Arizona Medicaid Fraud Control Unit, 
and I consider it an honor to he here to testify today. 

I have been asked to identify some emerging trends of fraud and 
abuse in the long-term care industry, within the context of dual eli- 
gibility and managed care. Let me begin by briefly contrasting the 
evolution of fraud control within the Medicaid program and the 
transition toward managed care and its effect on the fraud control 
efforts, a transition that so fundamentally changes the nature of 
how and where fraud occurs that it presents distinct and urgent 
challenges to those of us concerned with program integrity. 

In 1977, Congress established the Medicaid Fraud Control Unit 
program in response to the targeting of Medicaid’s soft underbelly 
of fee-for-service reimbursement by greedy providers. By regula- 
tion, the responsibility for fraud control was logically placed where 
the risk of loss was the greatest and where the location of fraud 
was most likely to occur. Hence, centralized claim reimbursement 
or claim-based provider profiling by the Medicaid agencies became 
the primary method of fraud detection. 

The success of the Medicaid Fraud Control Unit program these 
past two decades is widely recognized, and their evolution as effec- 
tive Fraud Control Units can be attributed to the fact that that re- 
sponsibility for detection and referral of fraud logically reflected the 
system within which they operated. 

Such is not the case with managed care. In 1982, Arizona was 
the last State to join the Medicaid system and, at the same time, 
the first to deliver indigent health care by way of a managed care 
model. It has, for the most part, succeeded. However, no thought 
was initially given to fraud control or program integrity. 

As a result, allegations of fraud and mismanagement have shad- 
owed a system once touted as the Nation’s managed care model, 
but have also focused a critical light on what those of us in the 
fraud control profession have known for a long time: fee-for-service 
program integrity methods cannot simply be transferred onto a 
managed care model with any sense of efficacy. 

Because of the structural differences and shifting of incentives 
created by managed care, the nature of fraud changes and its loca- 
tion shifts from the Medicaid agency to the contracting health 
plans or managed care organizations. The responsibility for fraud 
control, however, does not likewise shift, and the basis for program 
integrity, therefore, becomes market-based rather than justice ori- 
ented. The net result is that program integrity becomes illusory. 

Arizona found itself in this precise predicament and has hit the 
problem head on by taking several steps in implementing a com- 
prehensive managed care fraud control strategy. Chief among these 
have been the inclusion of the Medicaid Fraud Control Unit in 
fraud control development and the clear delineation of responsi- 
bility and accountability for program integrity. 

I have identified other steps that Arizona has taken in this re- 
gard in my written statement prepared for the committee. Suffice 
it to say, however, current program integrity methods and regula- 
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tions, having evolved from the fee-for-service experience, are impo- 
tent in the managed care model. 

This problem is further exacerbated in the long-term care arena 
where you have both Medicare and Medicaid populations. The 
amalgamation of dual program eligibility and managed care con- 
tracting creates new opportunities for fraud and abuse and leads 
to further blurring of program integrity responsibilities. 

Consider these examples: Dual eligible residents whose Medicare 
co-payments are included in the Medicaid capitation which is paid 
to a network provider are routinely placed out of network and seen 
by non-network vendors, who then discount their services to the 
nursing home and accept Medicare Part B payment as payment in 
full. 

Not only does Medicare lose out on the reduced fees, but Med- 
icaid does not receive the service it contracted and paid for, and the 
discount is an illegal kickback between the provider and the nurs- 
ing facility. Moreover, the patient may be defrauded regarding in- 
formed consent by electing to go out of network, and since the 
nursing facility or non-network provider is required to bill to collect 
the co-payment, the possibility of sham or duplicate billings in- 
creases. 

Consider also the managed care organization that awards a com- 
petitively bid contract for x-ray services, including coverage for 
dual eligibles, to a provider-vendor that offers a 20 percent reduc- 
tion in fee-for-service billings, including those billed to Medicare 
Part B. The very entity that has program integrity responsibility 
is benefiting from the potential fraudulent activity. 

Consider also the physician in a rural community who has an 
ownership interest in the managed care organization that admin- 
isters the capitated long-term care contract covering the very pa- 
tients that he treats. 'Virile allegations of underutilization regard- 
ing the capitated patients abound, such as failure to prescribe anti- 
biotics for infections, failing to order necessary x rays, and dis- 
pensing leftover or outdated drugs, indications of gang visits and 
unnecessary services to the dual eligible patients should come as 
no surprise. 

Who is coordinating the data to determine the scope of the prob- 
lem? Consider also the nursing home administrator that operates 
a profitable side business involving physical therapy services to 
nursing home residents, which are billed to Medicare Part B, while 
allegations of short staffing and underutilization regarding Med- 
icaid patients are widespread. 

The complications and blurring of program lines created by dual 
eligibility is but one example of the emerging and complex issues 
faced by the Medicaid Fraud Control Units. It is also a good exam- 
ple of how detection and enforcement efforts, which are already 
compromised by multilayering and decentralization of managed 
care, become further compromised by the crossover nature of fraud 
between the two programs. Fraud is no respecter of program 
boundaries. 

Although I am encouraged by the success of such programs like 
Operation Restore Trust, with its anticipated expansion into more 
States, in an effort to more fully integrate enforcement activities, 
I remain concerned that we will continue to play “catch-up” and 
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“hit-and-miss” regarding fraud because of artificial enforcement 
boundaries which serve only to limit the Medicaid Fraud Control 
Units’ continuing success in this new age of health care fraud. 

Mr. Chairman, I want to thank you for this opportunity to testify 
today and would welcome any questions that you or the committee 
may have. 

[The prepared statement of Mr. Wiggs follows:] 
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Mr. Chairman, members of the Committee, I am Steven Wiggs, Director of the Arizona 
Medicaid Fraud Contrci Unit It is an honor to appear before this Ctanmittee today, I have been 
asked to desmbe to you our experience in Arizona vridi managed care atxl long tenn-care as it 
relates to progrem integrity and, more qwdficaUy, to identify smne emetgiiig treads of fiaud and 
abuse occurring in the nursing home environment within the context of &ud eligjfaility. La me 
begin by txiefly describing foe evolution of fraud control wifoin the Mediciud ptr^^am and 
contrast that with the transition towards managed cate and its affect on fraud control efforts - - a 
transition foat so ftindamentally changes the nature of how aitd where fiaud occurs, foot it 
presents distinct and urgent challenges to foose of us concerned wifo program integrity. 

In 1977, Congress established foe Medicaid Fraud Control Unit (MFCU) Frogram in 
response to a problem foat had gone unchecked for more foan a decade. The dramatic tqnwd 
spiral in program costs was, in large part, directly attributaUe to the unscrtgmlous inovideRS who 
targeted Medicaid’s soft ‘undertrelty’ of fee-fiit-service reimbursement The system was highly . 
vulaerable to such greed because of the reimbursement incentive to over utilize services and foe 
absence of a fiaud control strategy fiom foe incetkioa. 

In addition to the MFCU program. Congress implemented a r^pilatory scheme that 
reqmred state Medicaid agencies to establish a comprelKinsive fiaud detection, investigation and 
rcfeiial program. This regulatory scheme was based on foe fondamciital notion that 
re^naibilify for fiaud control must logically be placed where the risk of loss is greatest and 
wtee foe locatkmoffiaud is most likely. It mandated tiiat each state Medicaid plan estabiyi 
“methods and criteria fi>r identifying suqxcted fiaud cases” and that “[pjrocedures be 
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developed...for referring suspected cases to law enforcement” 

Thus, centralized claim-based provider profiling by the Medicaid agency became the 
primary method of fiaud detection. Although many challenges remain with claim-based fiaud 
control, the methods and criteria employed are logically placed, have a rational basis and are 
quite capable of catching even foe most sophisticated scam artists. In short, foe history of foe- 
for-service fraud control entailed foe systematic uncovering of various reimbursement 
concocted in the previous decades of “white collar wilding.” The MFCUs success in this regard 
is widely recognized and their evolution as indq>endent, effective, and integral fiaud control 
units is due to the foct that responsibility for detection and refonal was clearly delineated and 
logically reflected the system within which they r^rerated. Such is not foe case with managed 
cate. 

In 1982, Arizona was foe last state to join foe Medicaid system and at foe time was 
foe first to ddiver indigent healfo care by way of a fully cqiitated, competitively bid managed 

caremodel. Operating as a “demonstration site” under sectioa II IS of the Sodal Security Act, 

Arizona’s managed care program has, for the most part, succeeded in providing cost efficient 
health care to Arizona’s indigent population. The system has not been without its critics, though. 
Although highly innovative in the areas of capitation and competitive bid contracting, as with the 
inception of foe Medicaid program, not much thought was initiaUy given to fraud control and 
program integrity. Managed care, as thought by some, would eliminate fraud as we knew h. 
Well, in part they were right.. .fraud ‘as we knew it’ didn’t readily surfoce in managed cate, it 
came in new forms that we barely recognized. As a result, allegations of fiaud and 
mismanagement have shadowed a system once touted as foe nation's managed care model, but 
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they have aiao focused a critical li£^ on what those of us in the fiaud control profession have 
known for a loi^ time: fee-fw-service 'program integrity’ mefeods cannot simply be transferred 
to a managed care model with any expectation of efBcacy. 

Consider the differences and the fundamental shritingthatoccoisasaresultof 
competitivdy hid ooiriras^ capitation pt^meiks and risk-based contiactii^, hfenaged Cam 
Organizations (MCOs) make their profit based upon how well diQ' manage care. Theriskof 
loss shifis from the third-party payer, inthiacasedieMedicaidagsicy, to the contractile heatdi 
plans. As die risk ofloK shifts, the incentives regarding patlQit care ate reversed. Tte threat is 
no loiiger exclusively that of over-utilization for maximiim mimhuiseinent, but now includes 
under-utflization for maximum profit Because of this structural difference and shifting of 
incentives, foe nature and location of fiaud also shifts. 

Thus, although foe major determinants of fiaud perpetration (i.e,, risk of loss and locatiori 
of fiaud) shift fiom foe Medicaid agency to foe contracting MCOs, file responsibility for fiaud 
control does not likewise shift and foe basis for program integrity, fiieiefore, becomes mariret- 
based rather fiian justice oriented. The net result is that program integrity becomes illosoiy. 
Without methods and criteria for identifying and reporting fiaud, referrals firan the contracted 
and sub-contracted health (dans are non-existent and referrals fiom the agency are perennially 
low. The MCOs have their image, provider netwotk, cost/benefit and civil liability to ccmsidex 
and thesefore do not refer cases, while foe Medicaid agency, having unofficially delegated foe 
re^ionsibility for fiaud control via foe managed care contract, can’t refer what it can't see. Fraud 
control simply isn’t a priority. 

Arizona found itrelf in this pecise predicament and has hit fiie problem head-on by 
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taking several first st^ in implementing a campishmsive manned care fiaud control strategy. 
Chief among these has been the inclusion of the MFCU in fraud control development and the 
clear delineation ofresponsibUity and accountability for program integrity. This is 
accomplished through the contracting process by ^lecifically requiring contracting MCOs to 
sutamit a fiaud and abuse plan for prior approval and have in place demonstrable methods and 
tniteria for Uentitying suspected fiaud. Jt has not been widtouto^josrtion though as no fedoal 
rule or regulation currently requires it. (The Naticmal Association of Medicaid Fraud Coimnl 
Units has submitted specific language to the Health Care Financing Administratian to amend 42 
C J.R. 455 - Medicaid Program Integrity, to extend the program integrity requirements to 
MCOs.) In addition, we have proposed fiud operational and financial ‘on-site’ reviews of MCOs, 
which are conunon in managed cate, include a fiaud and abuse audit that is desigtred to 
demnnine com;diance, uncover irtegulaT practices and assist in fintfaer developing fiaud control 
methods. Although Arizona has bad somewdiat of a head-start, diete are many obstacles arxi 
challenges that remain. Suffice it to say, cucient Medicaid program hrtegrity methods and 
regulations, having evolved from the fee-for-service experience, are impotent in a managed care 
model. 

The problem of delegated, market-based program integrity bom out of managed care 
contracting is finther exacedrated in fire long-term care arena where yon have both Medicate and 
Medicaid popuiadoos. In 1989, Arizona expanded its managed care program to include long- 
term care services. Like acute care, long-term care is provided primarily through capitation- 
hased risk contract with various health plans wiio in turn subctmttact with pioviders and 
vendors, either through a fee-for-service or capitated arrangements. In many instances uirsing 
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home residents are dually-eligible for Medicare and Medicaid. This amalgamation of dual 
program eligibility and managed care contracting creates new opportunities for fiaud and abuse, 
and leads to the further blurring of program integrity reqjonsibility. Consider these examples: 

• Dual eligible residents, whose Medicare co-payments are included in the 
Medicaid c^tatkm that is paid to a ‘network’ {sovidet, are rootinely piaoed out- 
of-network and seen by non-netwod: vendors who then ‘discount’ their services to 

the nursing home and accept Medicare Part B as paymait in full. ( Not only does 

Medicate lo% otd on the reduced fees but Medicaid do« i»t receive the sovice it 
contracted and paid for and the ‘discount’ is an illegal kickback between fee 
provider and fee nursing fecility. Moreover, fee patient may be defiauded 
regardi n g infonned consmt by ‘electing' to go out-of-netwrak, and asset fee 
nursing fecUity or non-netwofe provider is required to bill to collect the co- 
paymenl, the possibility of sham or duplicate billing increases.) 

a A managed care oiganixation feat awards a competitively bid contract for x-ray 

services, tncludittg coverage for dual eligibles, to a providerArendor feat offers a 
20% teductioa in fee fee-for-service billings, including those billed to hfedicatB 
Part B. (The very entity feat has program integrity re^asifaility also benefits 
feom fee potential fiaudnlent activity.) 

• A physician in a rural community who has an ownership interest in fee MCO that 
administers the c^itated long-term care contract covering fee very patients be 
treats. While allegations of underutilization regarding fee rai pttmivt 

abound, such as failing to prescribe antiinotics fiv infections, feiling to mtier 
necessary x-rays and diapenaing ‘left-over’ or outdated drugs, indications of ‘gang 
visits’ and urmecessary services to fee dual eligible patients should come as no 
.surprise. (Who is cooidinating fee data to determine fee scope of the problem?) 

• A nursing home administrator feat operates a profitable ’side business’ involviiig 
physical feeiqiy services to nursing borne residents vriiitfe ate billed to Medicare 
Fart B, wfaUe allegations of shori staffing and undenitilizatioD regarding Medicaid 
only patients ate wkieaptead. 

• An unlicensed portable x-ray vendor that contracts wife numerous nursing 
facilities to provide x-ray sevices for both populations md simuItaneoiBly 
sifemits upcoded bills to both programs. 


The complicadoBS and blurring of program lines created by dual eligilHlity, through adiich 
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fiaudulent providers find such smooth stiiling, is but one example of the emerging and convex 
isauea faced by the MFCUs. It is also a good example of how detection and enforcement efforts, 
nhich are already compromised by the multi-layering and decentralization of managed care, 
become further compromised by the cross-over nature of fiaud between the two programs. Fraud 
is no re^jecter of {xogiam boundaries. Ahhou^ 1 am encouraged by the success of such 
programs lilce Operation Restore Trust and its anticipated etqpansion into more states in an effort 
to more fully integrate enforcement activities, I re main concerned that we will continue to ph^ 
*catch-iq)’ and *hit-and-miss' regarding fraud because of the artificial boundaries regarding 
enforcement jurisdiction which serve to limit effective coordiiiation and tire MFCUs continuing 
success in this new-age of health care fraud. 

Mr. Chairman, I want to tiiank you for this opportunity to testify today and would welcome any 
questions you may have. 
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Mr. Shays. Thank you, Mr. Wiggs. I’m noting that both of you 
are obviously sharing parts of your testimony, because it’s longer 
than the 5 to 10 minutes that we like, and I appreciate that. 

I just want to point out, before our next two witnesses speak, 
when we passed our Health Care Reform bill last time around, it 
was going to have two titles. We inserted a third title, actually la- 
beled Title II, which made health care fraud a Federal offense both 
in the public and private sectors. That whole title came from a 
hearing like this hearing that we had. 

It’s our intention — and we have staff on both sides of the aisle 
here — it’s our intention, obviously, to go through your entire state- 
ments and continue the dialog we’ve had, but we’re hoping that 
this hearing will generate some practical legislative changes that 
can happen in Congress and regulatory changes that we can rec- 
ommend with the administration. We have a good working rela- 
tionship with the administration. 

I just want you to know that your testimony will, I think, ulti- 
mately result in some changes. So that’s the attitude I want us to 
have. 

Mr. Spahr. 

Mr. Spahr. Thank you. Good morning, Mr. Chairman, members 
of the committee. 

Mr. Shays. Good morning. 

Mr. Spahr. My name is Stephen Spahr. I am the director of the 
New York State Medicaid Fraud Control Unit. 

Mr. Shays. Could I ask you, Mr. Spahr, to just move the mike 
a little closer to you. 

Mr. Spahr. Certainly, sir. Is that better? 

Mr. Shays. Even a little closer, if that’s all right. 

Mr. Spahr. OK. 

Mr. Shays. Can you still read your testimony? 

Mr. Spahr. Yes, I can. 

Mr. Shays. OK. Thank you. 

Mr. Spahr. Mr. Chairman, in New York, we have approximately 
666 nursing homes in operation. 

Mr. Shays. What is the number again, please? 

Mr. Spahr. 666, which accounts for an annual expenditure in the 
last year of $5.2 billion, out of a total New York State Medicaid ex- 
penditure of $25 billion. That represented a 7 percent increase over 
the prior year. 

In New York State, in recognition of the various problems which 
have emerged in the nursing home industry in recent years, the 
Medicaid Fraud Control Unit and the single State agency have en- 
gaged in a series of new initiatives, including participation in Oper- 
ation Restore Trust. The Medicaid Fraud Control Unit has, in the 
last 3 months, formed a new Special Projects Division to deal spe- 
cifically with nursing home and cost-based reimbursement issues in 
New York State. 

The problem with dual eligibility: Cases in New York State have 
suffered, as has been indicated by other witnesses, by a lack of pro- 
gram coordination between the Medicare and the Medicaid pro- 
grams. The data available from the fiscal intermediaries in the 
Medicare program has been slow in being available, and has been 
made available in formats which are difficult to use. In some cases. 
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it can take up to a year to obtain information relating to Medicare 
beneficiaries. 

Additionally, in New York, most of our nursing homes are reim- 
bursed on a cost basis, which has an all-inclusive rate which in- 
cludes a number of various therapies and modalities which are in- 
cluded and paid for. We have particularly identified problems in 
New York where durable medical equipment, physical therapy, psy- 
chological services, which are already paid for in a nursing home’s 
rate, are being billed separate by outside vendors, both to the Med- 
icaid system, on a fee-for-service basis, and to the Medicare pro- 
gram, as well. 

In a recent survey conducted by the single State agency of 200 
durable medical equ^ment providers under Operation Restore 
Trust, they identified $2.5 million in services which had been billed 
to the Medicare program for durable medical equipment, an addi- 
tional $2 million billed to the Medicaid program for DME, all of 
which were for services already included in the basic rate for those 
nursing homes. 

To date, the single State agency has recovered over $700,000 of 
the Medicaid dollars. It has referred over $1 million for recovery 
to the Region A carrier, and has referred several cases for inves- 
tigation to the Medicaid Fraud Control Unit. 

A similar difficulty in the unavailability of data from both Medi- 
care and Medicaid, and the coordination of that data, creates the 
risk that cases which are similar, frauds committed under both 
programs, may go largely undetected or unprosecuted. And the in- 
creased coordination of the availability of data from both those pro- 
grams will increase the ability of the Medicaid Fraud Control Units 
and other agencies interested in fraud investigation and prosecu- 
tion in increasing deterrents and potential punishment for those 
persons engaged in this activity. 

While all of the traditional fraud activities in nursing homes con- 
tinue in New York, most recently with a Buffalo-based organization 
which, through cost-based and cost report fraud, cost the program 
$1.2 million plus an additional $300,000 in identified kickbacks be- 
tween related entities, we have identified a number of new and 
emerging trends in New York. 

First and foremost of those are the durable medical equipment 
crossover cases which I’ve just discussed. Additionally, we have 
identified difficulties with therapy services rendered in nursing 
homes, such as the so-called “wave therapy,” when a therapist will 
come through a nursing home and wave hello to the patients and 
then bill both programs whenever possible, as well as billing indi- 
vidual therapies when group therapies are being provided. 

Most recently, under the aegis of Operation Restore Trust, we 
have pending in New York a case involving a physiatrist who billed 
a total of $4 million to the Medicare and Medicaid programs for 
physical therapy evaluations and expensive nerve tests conducted 
on various nursing home residents. 

As Mr. Towns indicated earlier, this provider was able to obtain 
from five nursing homes, on a monthly basis, lists of residents, in- 
cluding their Medicare and Medicaid billing information, and those 
patients were billed on a regular basis for therapies which were, 
in fact, not provided. 
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Such examples of those therapies included billing for patients 
who were deceased as of the date of service, billing for four limb 
nerve conduction tests on patients who were double amputees, and 
billing for services for patients who were in the hospital as of the 
date of services that they were alleged to have been rendered. 

As stated earlier, the fraudulent provider will no longer recognize 
the boundaries of a program. The frauds are committed across all 
programs, both Government and private. The ability of the Med- 
icaid Fraud Control Units to continue to combat fraud across all 
programs would be greatly assisted by closing the loopholes which 
Ms. McElroy referred to earlier and permitting the Medicaid Fraud 
Control Units to go after fraud in whatever Government program 
it exists. 

Mr. Chairman, I thank you for your time and will take any ques- 
tions. 

[The prepared statement of Mr. Spahr follows:] 
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THE NEW YORK STATE ATTORNEY GENERAL 
MEDICAID FRAUD CONTROL UNIT 


HISTORICAL BACKGROUND 

Hie New Yodc Attorney Geocnl't Medicaid Fnud CooHol Unit ('MFCU*} is die 
iatsest state law eoforcement agency in (he countcy dedicated eatdusively to the invea^IiOQ 
and proaecteion of lutlA can crime. As the investigalive tgescy primariiy tesponadde tbr 
mooitoriiig the more dm $25 biUicin amaiaCy spent cm Medicaid in New Yodc Sme — nea^ 
20% of (he nation's total- the 290-ffletiiber Office has seven regjonal offices which aie located 
in Albany, BufEalo, Loi% Island, New Yotk Ci^, Rociiestn', Sycacnae. and Westdestcr- 
Rockland. In addidon, the Office has 4 specialized Units: die Spectel Frqiect’s Dtviaan; die 
Patient Abuse and Adult Iteme Unit; the Civil Divisian: and Ccamsel’sOfi^. EachReghaial 
Office and Special Unit la ditected by a Special Assistant Attetney Genecal-in chaige, who in 
turn repeals to the Depo^ AttXKney Gcn^ in cbaige of da MFCU. 

The Office was created in 1975 lUlowing the lewdation of wide^iead and slincHng 
abuses plagning die state’s nursing home industry. The esposuts of tiiese scandals in late 1974 
by both the media and the Tetqioiairy State Commission on living Costs and die Ecomniy 
drew natitmal attention to the problem diat miS Iods of Medicaid dollars earmarked for the ciie 
of elderly and indigent patioils were instead lining die pockets of greedy and poihicdly 
influential nursing home ownen and operators, 

fo its fim two years, the Office, bier certiSed as the Stsie's MFCU, qaiddy posted 
some notable successes, irdiidiiig die conviction of two Of die State’s iatgeat and moH 
Dotoiions nuising home tqiieiatois - Bernard Bergman and Eugene HoOante - aod Ae 
recovery of millions of dollars in restitution and fines. But as die pace of die MFCITs 
investii^ufons increased shaiply, it becacte af^anent that the crimes of Beigman md HNlander 
were Wily Ae most visible eianqries ofa systemic pattern of fiiiid dial permeated the stile's 
pnqirietacy nursing home indbatiy. Accordingly, die perameten of dte MFClTi miginal 
ma^kate had to be eiqanded to include a sweeping sttew^ probe of die nSch ntiatioaii|^ 
between all nmang home officials and dieir stqplieia. 

A typical btedieaM datid scheme perpetrated in dte Ime ISiQs by coinmt nurmng bone 
owners was to include pentmal ejqnnses on cost iqxste submitted to. and paid for by, Ae 
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Medicaid program. The following Pennsylvania and North r.aroHna prosecutions are two mote 
recent examptea of inqipropriate expenses included in claims to Mediciid. 

In Pennsylvania, Beveriy I. Turner and her dau^hter-in'law, Pamela Turner, owim 
of a 77-bed, ftmUy-operaisd biudness, were charged with de£taoi£ng die State Medicaid 
program out afnaoedian $135,000. The personal items charged to the nursing bcMneinchaled 
costs for remodeling Pamela Turner's home, installation of a fttmaoe, carpeting, hiHisdiold 
fumisfaings, udlides, dotbing, footwear, and even children's toys. 

Following a 13-weelc trial in Concord, Nordi Carolina, the State MFCU convicted Jo 
Ixne's Nursing Home, hic., its sole owner, Josqdiiite Weaver, and its tfmlnistiatw, 
CSteirathee Hsgec, of mult^le counts of medical assistance provider ftand and conqiiiacy. The 
investigaticQ revealed diat the mining hmne, actmg through Weaver and Hag», bad overstated 
the fecUity's eiqienses and imderstaied its revenues on Medicaid coat leptms filed fbr 3 fiscal 
years. Among dm personal eiqieDsea included on dte repots were the stdbry ftir Haga's son’s 
nanz^ and the salaries of two mainieiiance men who spent mimetoos hours perfbr mi ng wtxic 
on the personal residences and rental prqwrdes of hofli women. Also induded were the 
lalaiies of enyloyeesvAoiieri b niied duties at a rest home owned by Weaver and Hager which 
was not eligiUe for Medicaid leimbursement. 

During diis period in (he 1970's, the New York MFCU received the additiosisl 
leqxmsibili^ of identifyiag fraud and abuse in the opoaiion of the Sate's private piiyl eta t y 
homes for adutb, coarmonfy known as ‘adult hones', when itate anflmiilies begm to suspect 
die possibi% of scandal in diat wealdy regulated imhiady as welL hi 1977, u word spread 
of New York's advances in the war on nursing home fraud, a nalmowide awareness it the 
potential for Medicaid-Medicare abuse was growing tqiidly. One result of this concern was 
a request by the U.S. Dqiartment of Health, Education and Wet&re [now Heatfo and Ihiman 
Services] dut the MFCU conduct a similar investigatioo into the operadon of hospitals, dius 
placing die MFCU indie fineCcont of govensnent's assauh on white-colhir healdi care crime. 

In October 1977, as tecammeiided the U.S. Senate Pirance Committee, Congress 
passed legislation [Sectiia 17 of F.L. 95-142] estahlishing the Stale Medicaid Fraud Control 
Unit Progiam, iherdiy authorizing subsandal (bderal frmding to all states to 'hc^ cstabUsh 
Medicaid Fraud Control units patterned sftei die successful unit in New Yodc* On liey 2, 
1978, foe Special Prosecutcr’s Office was officially designated as New Ycsk’s Medicaid Fraud 
Control UniL Thus, .dm Office's initial jatiidicdon over nutamg hemes and boqiitals was 
eiqpanded to include an Medkaid-frmded health care ptovidera - physicians, doatists, Ubs, 
clinics, pharmacies, and medical eqtihtmem vendors, imtmg oCben. 

During die 1970s and 1980s, foe Medicaid Fraud Control Unit’s pioneered many 
innovative bteakduoD^ indie rnvestlgadon of frand and abuse in America’s moldbiDion dollar 
healdi care industry. Peibsps most inqioitsnz of diese hmovadras was the intplemontaliaa of 
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die ao-called 'team ccmc^* of aqxneiiced attoiueya, auditon, and investigaiors woiidsg aide- 
fay side to sdtvB these U^lycoa^aceeaioiQk Crimea. biheMl'CU’tiiiiiQaeleaa^iatoBidi, 
{aofessiODals fiom the dtree cihka! law eaforcemeat discipliiiss - invanably ecn&Qnied by the 
best of tbe whlie-collai, criminal defense bar - woiic togetfaei from fbe momeDt die first 
aOegadoa aor&ces nstil the jniy rdunis with its verdiel. 

In additioa to prosecutmg Medicaid ttand, iheMFCUhiileddis way inudliziiig New 
York State's tefotuce and seiauie laws, assisted in (be removal offaundttds ofnngnalified and 
dlshcBiBst professhwals ficKQ die Medicaid system, and aedv^ ptttii^iated in die 

leform of numerous Federal and State laws ai^ i^ulations sfifaedng (he qudity of patient care 
aid die adninistzatioii of uiininal justice. 

Since fas faicqitian in. Jaisiary 1973, duougb Deceinbar 1996, the New Yotlt Attraney 
OeuKal's MFCXTs investigationt have nesohed in the arrest needy 2,300 defendants for 
Mediciud teal, offidal misccoiduct, patiem afanse, drug divenita aadiekted otaes, with an 
overall conviction rate of 92.1 percem. ha addition, tbe Office lias instituted the recovmy td' 
mote tiian $200 milliaa in oveipaymeots, fines, and restitutiaD. 

IMPROVING HEALTH CABE FOR THE ELDERLY AND DEPENDENT 

111 sdditka to prosecuting faealdi care criminals, ifac MeiScaid Fraud ContHdlMtbas 
ivwiffluvt fas kog-standiag commiiinna: to iiqxxiving die quality of health care fix die eUeily 
and diyindmit. In 1982, the OtSce was faistionienlsl far die laiactmwtt of a statute - Sactimi 
280S-f[4Xb)® of die New York Public Heaidi Law - dial ptoUbitBd the tnliciniion of ar^ 
^fts, money, <s donatimu aa a precondition to admitting or expediiing tbe admis.'iinn of a 
Metticaid r^ient to a hospital or nutiing home. 

As a direct result of tbe law, the Office successfiilly prosecutBi die first cases of dieir 
iriTid in dto natioD, chargiiig two pimineiit New York City nursing henoea wife Dlegalty 
soliciting supposed ‘cfaaiitable conuibiitioiu' £nun Medicaid patients and dieir&iniiieamretum 
fix udmiMrinn ID die bomcs. Dubbed die Tlmfmm w Onaan cate by the me^a, tt became a 
cause etiibre fitSmAttg die (Sscbmtre that a 79-yeaM)td twmun had acted as a vabintea' 
undercover agent and pitted a critteal rote In die Invesdgation. 

hi other wsyi as well, the work of the IdFCU has borne &uit bejmnd die traditionai 
inveatigatian and prosecution of ciiininais. In its nde as advisor to a QuWm County Grand 
liny impaneled in January 1983 to investigate die IX) NOT RESUSCITATE* (DN^ 
preicehites, also known as 'no-code' orders, at a Queens fcoainlal, die Office nqasvised die 
prepacatiaaoftfaenotorioas'PntpieDotKeport' (iptty named beamseqf die hoipital'sptuctke 
ofdesignatbig 'no-code’ patients by c^Jbeir^ adhesive "purple doe’ to JBe canb that were bpt 
salei> by nurses and then ^cardid when die padest died or was i&diarsei^, td^h fett^ 
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‘shockiiig abuses' in die DNR decision-maMii^ process by which the luspital and physicians 
decided wbeto- to resuscitate termiaaiEy ill patients in the cveni of cardiac anwt 

BoOowing this n^oit, which tbcuied natiaiul attaitiott on die probleim of DNR and 
die t«rmiMlly M, thea-OOTeniar Cuomo folded a blue-nU»n panel - 3V New Yoik State 
Task Force on Utfe and dte lew - to consider various tfscal iagues in healft care poUcy, 
inchidmg standards for ONR procedures, ha April 1986, die Task Fcice, one of die fint 
its Und in the country, foimaliyiecomiiiended that die St^coBCtlegislatioin, as die Grand Jioy 
report had visid, to estabiish the limits and obligadona of patknts, fomilies, and 
prafosshmais in die issuance of DNK oidoa. The foOowuig year New Yoai: aihipisd the 
nation'i first 'Do Not Resuscitate' legisiadon embodying ttie wutewiiii prlnc^les ani 
tecommendations of die Grand Jury by aSowing hoqtital patients sn&riiig cardiac and 
respiratory arrest to decide in advance whether they wish to forgo esnergesa^ csrdit^idiiicaiaiy 
resiudlatioa. 

Most tecendy, the Attotney Genetai, recognizing the particalar vulnaahllhy of 

inslitutittoalized and hontoboimd elderiy, proposed to the State Legislaitire a model patient abuse 

statute that wouid punish as a folony any abuse, mistreattnent, ornegdectofa 'care-d^eodeot* 
person. The Attorney General's proposed legislation waald also leQoiic csiminsl background 
checks fix nursing home empioyees. 

EXAMINES OF NURSING HCRWEFIUIJD AND CURR^ 

A recent musing home review by die New York Stale Oqiaitinein of Social Seaivices 
(*DSS’}. dtHte in coryunctxm widi its assistance to the HHS 10 in Qpetaiiim Restore Tnot. 
suggests a pervasive bOling problem in die manner by winch these musing homes interfoce widi 
outside providers. DSS reviewed tte billings of 200 dnisbie medical equ^meot (*DME') 
providers who billed fix-fbr-service for duai-eligihle Medicare/Medkaid unniing bonepalieiits 
fix the period 1991-1994. These abuses invrdvsd fit* DMB’i biOliig for goods, on a fhe-for- 
services basis, that were alieai^ being leunbuised by die lairsing homes’ rate. DSS idmtifiwt 
DME ovcibiUingE of $2.S miUion to Medicare and $2 miliion to Medicaid. CDSS has 
recovered, to date, $700 diousaiid of the Medicaid money and lefoncd a nusfoer of diese cates 
to the MFCU for investigation). 

A miycr difficnlqt fix the MFCU's in investipting diese dual eligible cases ocoirs 
because of difforences in Medicare and Medicaid letmbtnsentooti^ulmiaas. In a current case, 
foe jpiatdian fix a musing home resident conplaincd fiiat the patient was beii% charged fix an 
ezpenaive item fost he had not req^iested or authorized. The hem toned out to be a seatiag 
sr^pon qismm to iu^iove the padents posture while seated m a wheel ctak. The ^m bad 
been bUled to foe Medicare Program as a 'fooradc, lumbar, sacral, ortbodc antarfoc-pcstedac- 
literal ccntrol body jaifoet, custom fitted.' (TLSO'). Because foe padem was not a Medicaid 
tedpient, foe Dbffi bad billed foe padem's guardian fix the co-umnrance. The TLSO was 
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usually billed at $1,273; Medicare allowed $931. and Medicaid was billed and paid $183 fcr 
tbc co-insurance. The MFCU's e;q)ett inibnDed us dial the device provided did not quality as 
a TLSO and was probdily word) $100 as a seating device for a wheel chair. Medicare doa 
not require prior approval tor this item. While Me dica id does require prior approval, Medicaid 
will pay die 20% co-insurance not coveted by Medicare widioot julot approval. Further 
Medicaid will pay the 20% 'cross-over' from Medicsie even if die item would not have 
qualified for Medicaid leimbursemoit in (be first instance. The lesser stsndard in^osed by 
Medtoe allows a provider to steal fiom Medicaid because die latter Program blindly accepts 
cross-over bilUsgs. This will continue to be a paitkular problem in die mnshig home leOmg 
where m«ny of tiicse cross-overs exist. Prosecutors arc haid-prcssed to prove erimiiMl 
when different branches of government offer coat rad ietory requitmneiils. 

While many of die abuses teen in the early days of die nmaing home investigathms 
have decreased, the DSS review and die following cases suggest that die problems coDtime 
with current variations cf the schemes of the past 

FENTON PARK NURSING HOME 

As principal owner, Anditsiy Linzzo became a part of New York's nursing home 
industry in the year 1963 with (he co n st n a ai o n of Fenton Fade Nursing Home (hextinafier 
Fenton Pari), a skilled nursing faefllv located in Jamestown. New York, hi Deceoibei of 
1973, construction h^m tm a 96-bed additkm to Fenton Park, which hrou^u die ttm i 
capacity to 200 bods by March of 1973. 

T TiiTv/> aqumded his New Ycak nursing borne intaests ss principal owner when he 
constructed Fentxm Park Health Related Facility, commonly referred to as Oreenhunt Healdi 
Care Center (hereimiftBr Gteenhurst), s 100-bed focility located near Jamestown, in Gtcenlnint, 
New Yoik. Gieeuhum was constructed duiiug the yean 1981 and 1982, and by November 
of 1982. die fecUity opened wldi 48 beds. The remaning 38 beds became available in ApcQ 
of 1983. The architeciunl and cooscruction manager services were provided by cotporatioia 
owned and operated by John HolUnd. John HoHasid waa a partner with Ijumo hi Crestline 
Vina, a HUD low-cost housing project. Holland also bad been a hequent contractor and 
architect on other business ventures of Uuzzo. 

In September of 1987, the D^artmeot of Social Services refened for investigathm 
Qimi pre liminar y audit finding s [dated to Grcoifaiirat's cost iqiottiiig period of July 

December 1983. Due to the rate methodology used, costs for this six-motuh period were used 

for setting the July 1. 1983. dnou^ December 31, 1983, rate and addhinnally, costs foe the 
aix-moodi period were anmiaUeed (doubled) and used for setting die 1984 tfaroujh 1989 cste. 
Thus, the six-month costs were teimbutsed, for exautyle, eieva times fiom July 1, 1983, to 
December 31, 1988. A contract that cost $20,000 could conceivably be teindwrsed at 
$220,000 from July 1, 1983, to December 31, 1988. An inflated cost leport would surely have 
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a tremendous efCiKt on a hocoe's reixDbutsemeni rate and subsequent receipts of monies that the 
home is not est^ed to. 

The Department of Social Services' review disctosed what qipeared to be ehargea to 
infiated or unreasonably high expenses fee die lease of a cco^uter, wddeh were least three 
times die leasing cost of a cos^arabte comimter Installed mlarg^ nursing bomes in the area, 
and the eiqienditnre of costs for services appearing neidier necesaiy nor prudent, i.e., 
consulte contracts for nursii^, physical tber^ and computer servlees. In ad^tm to diese 
consultant ctaotacts being cotdy, there was a strong queatkxi of wdiedur ftey were easred into 
on an arms-Ieogdi ba^ widi an Independent company. 

The owner of diis &cili^ and his co-conspinten set tq> businesses in the State of 
Rotida to act as 'consultants' tn bis New York. State nursing home. The H»poratiaiis were 
dasig nad to have the appearance of an anns-length reladonsh^ to die New York nuraing home 
but were in &ct contzoiied by and did business exclusively with the owner of die New Ycsic 
miraing home. Ficdticus coosulting contrscts were drawn up die provdsion of data 
processing equipment and training, ataffing consultiiig, and training and physical diergpy 
consulting. Our investigaticKi showed diese sxmrtacts were a total idiatn and no work was ever 
provided nnd^ ax^ of diese contracts by the consuldog conpsnies. In diet, die wmk product 
proffered to our auditoia by the ntiralng home proved to be nnthing moie than d» day-to-day 
work peifonued by die etqdayeea of the &cil^ hi die areas of data processing, s i afRiig 
panetm, and {d^ical tbersjiy. The owner of the &ciliQr developed an ehdxaate sebenm and 
ri(v-iww»nr«rinn to rv^nt-ejit die &ct that no wotk was cvet petfbnned oq arty of these ctmlracts. 

Addidonally, our office perfatmed a eonstnicdoe audit of dns new^ budt bedify, 
which was omstrset^ by an Ohio construction con^iany and ccostniction manager. An aii& 
of die contractor's snd construction manager's books and records uncovered an eisborate 
irirldmek schsmB that funneled $300,000 to a Fimida batik also owned by the owner of die 
nursing home. Si addition to the construction fcicldiacks, there tie numerous other construction 
charges for fictitioua eiqienses and concealed items whidi were personal eiqienses of the owner, 
i.B., Ferrari automobile lease, personal legal ec^enses, fumiahings and iutnisiire fat a sdstteas, 
and expenses of other construction projects the nursing home operator and coiKtruction msnagec 
were cchdevelopiiig. 

New Yoik State reimburses its nursing homes on a cost basis. The set effixn c£ all 
diese firaudulent expenses submittad m New York State on a coat lepon was In excess of 
$1,200,000. All die defimdants and corporations have eidier pled guilty nr WQB convicted aita: 
trial wtt aeotencaa consisting of restitution, five-year ptubationaiy terms, lemoval fiom die 
Medicsid program, and fixteed reeeivershjp and sale of dm &ciIiQr to repots owraera. 


JOINT MFCD/OPERATTON RESTORE TRUST NURSING HCOfE INVEOTIGATION 
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The case was opened based on a con^Ialnt from a Medicare/Medicaid bcneficiaiy. 
The padent had visited the defendant physician's office twice, receiving a ten-minuie exam by 
the physician the first time and a Idnetic treatment the second time. She subsequently loceived 
an Etqilanation of Medical Benefits Form indicating that the physician tad billed 
Medioaid/Medicare for neurodiagnostic tests amounting to S2, 130.30 that were not onlcred or 
performed. 

A prehminary review of billing records revealed ttiat in the past five years, the target 
physician was paid in excess of $4 miliion by the Medicare and Medicaid progtams. Although 
be was paid for a variety of services, most of the procedures that were pavt but never 
performed were studies, EMG (Bectromyogrqfoy), Doppler, NCV Qierve Conductioa 
Velocity), and Somatosensory testa. 

After discovering that in many instances die target physician was billing Medicare fbr 
80 percent of the work (Medicaid was paying the 20 percem co-paymeni, or in some cases die 
fiill amount), we invited die Office of the Inspector GesKia] for Healdi a^ Human Services to 
join our investigation with Operation Restore Trust. Thereafter, we worked together and 
conducted a modeljoint federal and state investigadon. 

A review of die physician’s Medicaid/Medicaie Innings indicated diat he had uA ohfy 
serviced padents in Ms offi^ but St five nursing bmnes as wtil. In each instance, dK subject 
physician gained access into the nursing homes by offering to provide needed phyrica] iseapf 
evaluadoos (Nursing Home Evahisdon - Modentte to High Ganptexily). Tito physician 
indicated to foe facilities that he would bill Medicaid/Medicaie diiecdy and foere would be ito 
out-of-pockec expanse to the facilities. This was appealing to the fadlides because diey were 
required to perform periodic physical therapy evahiadons and were already being paid fbr 
physical therapy in their Medicaid rats. 

Thus, the physician relied on two factors • - die facility’s greed and the inability of 
elderly patients to rec^ having such tests done. 

At each fedlity the physician caused a cursory evaluation to be performed on each 
patient. Widi this, the physician obtained all infonnation necessary to Mil the Medicaid and 
Medicare programs. He then billed for and back-dated either a test or a series of 
nenrodiagnosde tests that were never performed. 

A review of foe padent files and interviews of nursing home personnel with respect to 
the above-mentioned tests revealed the following: 

(a) No primary care physician's orders for such tesQ (as required by each nursing 
facility); 
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(s) None of the &cilities possessed Use necessaiy equipment to perfimn the tests; 

(® Thi physicto was never seen performing te tests w evenwifli die eqo®!neat to 
perftsrm the tests. 

Fwmer amninaslcm of the patient files revealed 42 instances where palieats had been 
Rdscatedtohospimls at whicii file t^et physician hid oo privileges, prior to tie date Ae tests 
wen aEegedlyperfbtmed, and in eight instances, the patients had passed away pcm to die date 

of the alteged testing. 

When file MFCU and HHS requested patwnt files from die tar^ pfaysielan, in most 
bsttmces he did suppb' a file with a test itpatt Ifriwever, a revisw by our indqpendeiit 
Rtpeit revealei that the test results were not coasittEnt with file patM profiles. (|tor snmple, 
msooiecas^, fiie results iodicamd elderly infirm nursing home prfiaitprofilss coasismiswidi 
msEathon luanets). 

hi one &cility it was determined that Sie cursory padeoi evahiathnit were not evmi 
peribnned. 

hi January of 1997, the physician was indicted and charged with Two Counts of Otand 
Lsrcei^ in file Second Degree (one each frir Medicare and Medicaid fraud). One Camit of 
Schems m Defraud in file Hrst Degree, Twen^-fisur Counts of Ofiethig a False hutrament dor 
Filiag in the First D^iee and Twmity'Five Caums of Falsifying Bnaineas Records in file I%st 
Degcee, based igicn bis biOiDg and being paid for over 13,400 pracedures on ddafy miising 
bone patients that he never perfinmed. The billings occurred between 1989 and 19^. ball, 
file target ifiiysician is chafed with staling over $1 million from both file Xlefcare and 
Medicaid Programs. 

OTHER aONEraCAOT CASES 

Among the MFCU'a more prenninent investlgatioas was file infinious Operation 
Vampire which led to the indictment in August 1988 of 10 individuals and 3 clinical bbs br 
stealing more than K.S niilHon by buying massive ^lanlities of human, often AlDS-inlbcted, 
blood off the street from drag addicta and ofiier ghetto poor, and then KlUng file Medicaid 
Prognni fbr hundreds of fiiouaands of expensive, unordeted, and unnecessary blood tests. The 
aaarazme Time said of the scheme. ’The crime was perfect mify fa tts ghniillA sy mhofiimi ! 

die perpetralnis sdkgediy drew blood frtBtt poor people, poybig fltem as ttfie 8S fflfy cents 
a vUI, fbei fals^ efahned the samples came from Medicaid patimts and trilled fihe 
tSoveDimml far inlOians of dollars’ worth M bogus labotafaiyte^'' 

As the 1980’s drew to a close, file New York City weekly. The Village Voice. 
bestow^ file dUiicus tilie of ‘Ctizmaal of fiie Decade* on the schmiw's ntastemrial. Dt. 
SnrindST Singh FansU, for hatdng cemtmitted one of the most nefarious frauds ev» perpetrated 
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on this country's health care system - the illegal trafficking in human blood for millinnii of 
dollars in profit 


In a pediaps less depraved, but even more egregious case of massive thievery, Sieldon 
Weinberg and his two sons, Jay and Ronald, who were convicted, fbUowlng a five-week juiy 
trial inNovember 1988, of systematically tooting $16 of the $32 million their fimily-nm health 
care center in the Bedfbid-Stuyvesant section of Brooklyn recaved from Meduid fiir 
supposedly treating the CiQr’s pool over a 7-year period from 1980-1987. It was tiie largest 
Me^caid firaud in American Mstocy. The Weinbetrgs’ scam involved wisely tnlling Medicaid 
for close to 400.000 ‘phantom’ patient visits, first, by paying a clinic doitist tm a percenta^ 
basis to do notifing but fiibiicate snd file fiaudulent Medicaid invoices, and later, by attinaHy 
programming the center's computer to generate phrmy daims and backig) medical charts to 
as many as 12,000 fictitious visits a inonih. 

In January 1989, Jay and Ronald Weinberg were sentenced to jail tenns of 8 1/3 - 25 
years snd 5 - IS years, respectively, to tiieir part in tite miilriimnin iwi nllsr Medicaid timfi. 
Tfadi &fber, Shddon, however, disqtpeared oo the eve of sentenring. The subject of a 
nationwide manhu nt, the Ibgitive healtii care operator was qipielieDded fimr nwmu! imer jq 
S cottsdale, Arizrma, within hours of a qiecialiy hroadcast fra-nm segment co NBC-TV's 
'Unsolved Mysteries', sddeh recreated his crime and flight from justice and tuoughl hundreds 
of helpful viewer calls. 


as** 


The MPCU has prosecuted a number of home health care cases. For exanqtle, tiie unit 
arrested KeDy Ease, Ltd., a home heaUi agency with offices in Westchestor County, te owner 
and president, Joan C. Kelly, and Susan Filaidi, the finn's billing clerfc, to stealing more titan 
$1.1 milllou between 1987-1990 by fraudulently hilling the State to protoaiontl musing 
services rendered to titousands of homsbound Mt^caid patients by fliese unqualified wotkeis. 
In carrying out their 3-year scheme, the defendants recklessly sent so-called 'nntses* — 
including illegal aliens from Jamaica and Ireland - who were not hcensed and often had no 
training whatsoever into the homes of critically IR, caicKlependect patients. In one case, to 
example, tite sister of a quadriplegic patient had to train tiie aides herself csi the proper way to 
care to her toother. 

Both defendants wete convicted afler trial. Joan Kelly was sentenced to 3 - 9 yesia 
in prison, and Susan Filanli was aeotcuced to 1 - 3 years in prismi. In addition, Kelly was 
ordsred, togetiier witii her cooqwny, to make restitution of Sl.lOO.tXX) in impropeify obtained 
Medicaid reimbursemicnt Kelly Ktoe, Ltd., was also fined $lQ0,fXX). 
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**** 

Lyaii Teekah, a social worker ami director of Grace Devslopneot Services in 
ManMttan billed die New York State Medicaid Prograin for 25,000 ‘pluattom’ 
p^shsitssn'seteioos never ^ven CO patienti. Site was actualljr offoring ram-inedieal services 
mdt m free ami afler-sdiooi ptognma and charging die Medicaid program as if a^eoaive 

^ychodietaiiy seasons were being [xovtded. She was convicted and setd to state prism. 


***e 


fht MPCO recottiy convicted Dr. Stanley Wdlfitm, a ftoo* radkiogiK lesidii^ in 
Long Bkm, for systematically atmling nmie te $1 tnillioa betwem 19% - 
IMl by Mieiy bOling die State for baving read and reviewed over 2,700 Mei&aid padenB' 
famdog tbai die testa wme medically unnecessary, often di^icatkais and doite 
solely te site putpoee of increasing Medicaid biltinga — aoddiu die cestiHs would itet even be 
fomished to ihe padenta. 




DnMay 19. 1994, Dr. Sosa HfoailKw, a Manhattan phyaieian who was afBliated widi 
It. Ute’s Hoosevalt Ht^nlal Carter and operated Gmeaia Medical, P.C. a medtadoie 
treauent canter in die Bronx was amtenced to 2-6 years in prison for itealtlig more dian $1.5 
millim from 19S9 - 1993 by ftaudulendy charging die State for over 25,000 raediadaae 
treanneate nevo' ^ven to Medicaid leci^ente. In his iOteit 2-ye$r biBing mhone. Dr, 
iiteiilton not only used the Medicaid nunfoeis of Oeneaia padems who had not yet begun die 
raethadone pragram or bad died, but brazenly appropriated the nainea and ID numbera cf St 
Lake’s Hospital patients wdio were neidier in his care nor even on medudone. Appearing in 
New York County Siqiceiiie Court. Hamiltott, who pleaded guilty on March 21, ISM. to dv 
top folony coimt of grand larceny in die first degree ($1,000,000+ theft), was also ordered to 
reatitulimi of $1,569,306 in iinpioperly obtained Medicaid reimlxirsemait Re was 
asmedlat^ remanded to prison. 


*»*« 

Medicaid fiaud is ttet die province of any particular social strata. Take, for exanide, 
foe esm of Di. Chester Redhead. Jr., who had formerly operated a deuia] practice in the Sta 
Point at^ West Farms secdons of dte Bkonx. Bomdie sonof aprominemManhaitaniMHt 
SeiSead andUs wife, Luda Redhead, wem accused of running an asaenddy-line opetafiatt m 
foe Bronx fliM processes upwards of 40 padenla’ in a 4-1iout day and genoated nearly $41.1 
ndlHra in bogus Medicaid biDinga over a 2-yeaT period. As part of dieir adteitte, fliey 
allegedly paid aides to comb men's shelters aixl breakfast programs for MedicaM rec^itenis 
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nfui, fin $10 ia cakb, wouU ome to te dental elinic and submit to a totef test tais. He 
denUst Mrcd by Ste Redheads to man die dinic actually resided in a bomelest shdter Ma^df, 
pofotmed no real dental work, and in fiict, had no operating equ^xnent on ptemiu. 

Itbs. Rsdbead aUegedly would diea bring iune M Of patte Am 

(hat her husband would ftMiy by adding on expensive denial setvtees dtst M wn tea 
pofonned. Dr. Redhead or his assistant would have had to fill anywhere firm 10 - % teeft 
pa; re^ient per visit to amass die amount of MeiScaidbillii^ctaiiiied. neywetetegtd 
in a Bronx County grand jury indictment with stealing moste than $1 mOlisil between 1991 • 
1993 by repeatedly biiling fbr dental services never given to Medicaid patlaits. 

♦♦♦♦ 

Ote Bqxtnaiit ptosamdons brought by the MFCU over dte years telote; 

* Qie largest band yet nncoTcred in the lutlon’s home beaSth indnstiyi 0& 
February 4, 19S2, Ctaative Cate, Inc., a Ixag bland hoine health cate piovte, fiaK* 
con^any offideb wen conncled afier tiial of a massive scam thst not <83^ tdieeM Medl»ld 
out of $4.6 million . bat ttcM essly sent hundreds of untrained, unqualified beaMi esre wtntea 
— tnoiiioing a 14-year-o1d 0ri to care for a 4-yeai-old child with Down's syndioms — into te 
homes of iO and etderty Loag bland residents; 

* file latgest a on o g ra m firand ever uncovered ha the nadat’s MetMd 

cm August 14, 1992, Dr. Aisaham Soiffll, a radiologist w^ offices in New Rosh^ fill 
Braoax, was sentenoed to 3 1/2 - 10 1/2 years in poson for bis parti^ation in a sttena to 
deflrand die State Medicaid Progtam of over $1.23 nuOkm by fimudutendy bflUog fin sosogism 
tests never ordered by physicians; 

* the nation’s single largest fraud by a MedicaU podiatrist: On August U. 1989, 
Dr. Jeffrey Stmon, a podiattist and owner of five ordiotic labs in file WestCbeateT'KocUai^ 
area, was sentenced to 1 - 3 years in inison for die most sqihistkaied poffiatiy evs 
committed on this natkm'a Medicaid system, which included recruiting young profiesMcmals 
fiesh out of podbtiy school to aid him in stealing a record $1.8 millioii; 

* die largest (^chltdiy fraud: On December 11, 1991, Dr. HomM 
Ackerman (a delicensed physician) and Dr. Nadianiel Lehrman, o^ratma of tie Lsks 
P sychiat^ aimcinHarl^ were sealsimed to prison tenns of 5- 13 yean ai^ 1 -Syam, 
lespectlvely, fbr stealing mi»e dian $1.3 mmiaa by fiauduieody bid^ Ihe Stsm te cw 
30,000 ’pbanhan* psychotherapy sesskms never given Medicaid recipients. A AM dafiate, 
Rbbert Cbhaa, die clink’s office manager teceptimiist, was previous KOtHiced te 4 - 12 
years in prison for his paitie^adon in the fhefi; 
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* tbe largest MeiKcald fraud ever prosecuted hi New York State agadnst a medical 

eq uip m e n t teatkic: On May 16, 1991, Breathing Thenpy Convoy, hoc., a dnrahte medual 
ctpt^inent atpplkt mi Long Maud, its owsei Douglas Esposit, and a cmi^aiQr ernployee 
pleaded guilty to stealing over $3.8 milliaii by firandnleody bSliog the Stats for ttKnsandh of 
Mlit-pticed tsygen tesla, oaaaks, regulaian and cotSEaessoiB nevar pretcrOsed or ptovaied to 
MedMd padenia; 

» one of die larger thefts by a Megcald pharmacist ever prosecnted In New Ytariki 
On lanuaty 31, 1990, Sytd Staked Udifin, the ownm of two Bronx phammies, RUB 
Rbazmacy, hic., and A & I Phannacy, hie., was seateneedtoS -6 yean iapdaos for stealing 
$1 mfllioa; 

S' the laigest moUbnlBloii-donar tax fraud by a dagle hidiviaial hi Nmr York Slate 
history; On Match 1, 1989, N.Y.C.-area hospital contrastn, Sabino Poi^daQo, and his 
cmi^aay, Sabin Constmcdon Cmiqiany, Inc., were senenced on diek gnii^ plea in a lecmd 
$8.5 mil&n State tax fraud; 

* the first snccessfril prosecution in New Ymk State of a hospital enptoyee for 
"pmtent dumping": On Octctar 24, 1989, Barbara Pod. a registered nurse and an amaiitiiTif 
dSiector of nursing at Parkway Hospital n Queens, New Yodc, was convicaal afisr tiial of 
refusing emergteKy care id a nursing home padenl; 

* one of the first inoseciitlmis under New Ycait’s tou^ new tlAaiy laws abned at 
halting the rampant preaer^oii of dangerous drugs by jdB-podifaig ph yslniaiw now 
piagofag onr ei^’s pocarer nel^bborhoods: hi November 1989, Dr. Maria Qeadle, a physknau 
working in various Manhattan and Brooklyn Medicaid clinics, was arrested fin illegally seOisg 
piescriptiODS for 200 Valium pills for cash to an undercover agent; 

* one of tbe flcst proaecntioBS brought raider the new State flelaiiiy tax law: On 
May 31, 1983, lay Weinberg, a resident of Ttun^ Tower in Manhattan and die 
administraim/viceiiresident of the Bed-Stay Health Care Coip, in Brooklyn, was convicted 
after trial of income tax evasion for foiling la file New Ymk Slate tax retuma fix- three years 
on more than $190,000 paid to him by hia Medicaid dinic. (Tfaia prosecutkin was brought 
shortly after the eiiHctinent of a new statute making the fsihtit to file pexsmis] income tax 
reteins for three consecutiye years a feltmy.); 

* a joint State-Federal "sthig" at a Qaeens, New York, fHirfi-el laboratory that 
ndted 29 "blood trafOckrax" in a $7.7 raOIian Medicaid bsrad-Uddiack aeon; Oa. 
November 30, 1990, tweiay-nine (29) New Yrak City-aiea blood wteamm ware chafed wifli 
selling over 100,000 viala of human blood in return fix mininm cS dollais in in^al kickbacks; 
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*a "tatag” operadimat aLoaglsUmdlabtkatiiBcoTeredaSdJolSloaMedk^ 
ftrandrkkkback scheme: Oa September 14, 1989. fallowing a one-year undercover opmion, 
3 N.Y.C. doctors and Z2 'blood traffickers' were atreated on various dntrges - inctaiing 
seUing human blood on a commlssioct basis fin use^ lab leaffig and handideat biilb^ m 
Medicaid Program; 


• a Johit State-Federal imdercavte inTaat^attoo that dulled 19 — teehiAsg 10 
N.Y.C, doctors and M.P. tatpoato - hi a $330,000 Medieaid Orand-licUgciE snm: Qs 
November 16, 1989, nineteen individuals were arrested in ’thug' operation fat nveded a vast 
black market of clinics, doctors, and assorted nuddlemen who ^ncUlized im te ule of 
Medicaid ptesct^ois, at $100-$160 qfate, for e^ensive and iii^ mmeoessa^ table 
medical eqiiipinem never intended for real patirata; 

* foe first sDccessftd prasecnfion of nursing home idBc^ hi New York te Ae 
iOegal "foimping'' of Medicaid patients: On June 28, 1991. two offidals atPartehoRManr 
Health Cate Center In Bttxddyn. New York, pleaded guilty to paitidpatiiig in a ti:c-ywr 
S(fame to putii Medicaid rcc^ietSs out of fa home in fovor of higte paying pivate p^teuis; 

tT>d 


* die pwsecntian rf 8 b New Yorir, OUe, and Florida fim a $1.1 mflim 

theft and eover-up at a Westera New Yccit nonhig home: On S^ptente 7, 198S, S 
individnalsandlcoiigianies were indieied for stealing over $1.1 uilliQnmMedicaMteMlal^ 
inflating fa cost of building and i^endng fa Gieenfanrst^ewYatiO Heaidi Cars Cotl^aad 
then creating phony documents, with fa assistance of a sixffi individuai, to bide fa fried 
State audiiDts; 

Other cases of note include: 

* fa prosecution of 7 'drug diverters* for conducting a black market rchstne to 
defraud fa Medioaid Program by iUegaily buying for cash, and tlimi reselling at disemm, 
costiy prescription drugs - inctu^ Retrovir (AZT) and Valium - mightally dispeited (o 
Medicaid recipients; 


* fa airest of an unlicensed New York City pharmacist for stealing $60, W Sam 
Medi(^ and foisting off dangerous secondhand drugs oa nnsunpectlng AIDS victims; 

• fa Albany indictinent and convictioa of Profosaional Cate, be. ifC^, once ibe 
nation's largest publicly owned home healfo care ccmpaity, ani certam of its offisis and 
eiqpk^ees for stealing mrae dun Sl.S rniUiem from fa Medicaid Program and ea^^ag in & 
statendds arbmnsd conspiracy to fabricate fliousasds of oompany lecorda to dec^ nAoK 1 ^ 
conceal fa fbeR; 


(conttmied) 
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The Ofllce of the New York State Attonie; Genend 

Medicaid Brand Control Untt 14 


* file imhetmaiit of 2 Loaz Bland eoatractors for rigging Wds n« * rniiliimimnrn rtnOar 
health fiadlity coostnictian projects aod coiupiriog to lig bids on 6 others. 

« the tnesc of a Mahhanan podiatrist who stole $660,000 fiont Medtcaid and 
Medicare, in part, by cavalierly biiliog in the name and provider number of anodxr podiatrist 
dying of ADDS; 

* flie indiotcBent trf 4 professors aod a fermer dean at to New York College of 
Podiatric Medicine for to toft of nearly $20,000 by billing for high-priced, cnstom-made 
ortottcs while actually providing Medicaid ledpiemi with cheap sti^ goods; 

* to prosecadon of a New Jersey dentist and two conslnictioit contractors for placing 
a 'phantom’ provider in to New York Medicaid system in a $450,000 phot? billii^ scheiae; 

* to arrest of 34 doctors, druggists, and drugstores doing over $25 milljaa in 
Medicaid business in Harlem, Brooklyn, and the Bronx for Medicaid fraud, ‘pill puafaing’, and 
presci^tioa ding violations; 

* to indictinent of two tnothms and their Brotddyn shoe coofiames to stealing over 
$4.1 nnlltot by providing Medicaid ledpieats with itosp sneakers and high heels bed bUBng 
to State for expensive orfoopedic totwesr; 

* to indieanent of six Bufialo-aiea taxi coa^aniea and toir husband-wife owners to 
staling $274,000 by infiadng to cost of transporliag Medicaid tedptods to health care 
providers; and 


FRAUD TRBaSDS 

The capatnlides of to MFCUs to detect and to prosecute health care fraud have greato 
increased aa to tools have become more sophisticated and attempts si sharing infitnnatioa and 
educational achievements wife sister MFCUs and wife other few eaforoement offices have 
proven successful. Unfortunately, fee opportunity for unjust arichment baa increased equally 
as fest. The MFCUs have witnessed sophisticated cottage industries 8[dinging to life in 
re^onse to recent legislatiaa increasing fed^ requirements to certain treatment modalities. 
Throe examples of piotdenia which require immediate regulatory guidance or outright legjsfetive 
change in <nder to staunch a hemoirtoge of federal and state ftii^ are; 

1. The explosive increase in nursing home based contract speed! and lehabllilBtive 

tbenpy services rendered somethws to patfetui who are medicany incapable of 
benefidng thxn feem; and 


(contmaed) 
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Hie Oflke of the New York State Attomey General 

Medlcatd Fraud Control Unit Page 15 


2. Managed Cue which presents a new and difficult uea for prosecutors and 
oversight ageudes because of the new aaOire of provider rdatiomh^ and 
bilting pat^ros: and 

3. Drug diversion which has become a black market industry paid for by the 
Medicaid Ptt^am. 

Although legislative changes in tbe above areas are being proposed or enacted to deal 
wiA die problem, the MFCUs are facing big problezna bi dealing widi an ever-chaoging health 
care ftaiM landscape. It e clear that huge tunounta of public dollars are beihg expended on 
hi^profit services which have little or m> value to the patients. To the fmstraticm of both civil 
audiiora and criminal prosecutm who ate charged with polasog fraud and abuse, dtere are Eu 
too few rules or legulatioQs to coosoain dieseproviden’ imaginations when it comes to biBiiig 
ridiculously simple services at outrageous sums. 

rapidity widi which a small, unethical segment of tbe heslth care iistetiy adapts 
its infrastructure to new federal legislation is smaying - if not hightening - to tl^ v^ 
atteiqit to prosecute, contain, or stop provider abuse. Unscrupulous providefs arc iucreasiii^ 
likely to identify and e^loit 'grey areas* in laws and teguladons and fund a pcwerfiil hesMt 
care lobby at Slate levels which resists implemeaitation of Hirti fraud measures. Aggressive 
marketing techniques, not traditionally assodated with the health care industry, have increased 
costs by adding marginally necessary or totally unnecessary procedures to health cate bOls. 

An important step in die war agahiat heahfa care fraud is the expansion of he MFCU’s 
jurisdktaoo beyond die Medicaid Program. As recently proposed, this expansion would allow 
the MPCUs the ahilify to investigate the foleral health care programs with fiieit considerable 
experience and resources. Apert from die issue of expanded jurisdiction, the MFCU’s have 
no guaranteed access to Medicare btUing infonnation. Thittefbre. even in cases where 
fiaudulem biiUng crossovers are being mvestigated dtere is no mechanism in place fist die 
state’s to have easy access to federal healdi programs billing records. This is particularly 
frustrating in light of dm current Ibcus on b^th care fraud. 

CONCLUSKW 

& is clear from the above that no one provider group has the corner m die 
criminal maricet. As trends have develt^ throughout tbe ’80s and ’OO’s, we have seen die 
frauds evolve and become more sophisticated. Unfortunately, as the Mediciud expendituies 
have dramatically risen, so has the looting of the Program. Unfommaidy de^ite mai^ years 
of focus on abuses in nuisiiig homes, new schemes have surfaced. While tnn abilities at fraud 
detection have also increased, we are not yet able to stop these new schemes before tiiey have 
made an impact on die Program. We are txst served by vigilance, coonhnated admimstradve 
and proseomnMeffora and the resulting deterrence di^ cause. Allfaou# vre do dm best we 
can to put an end to {sttgram vulneniMlities, we still have profiteers who search and succeed 
in find^ the next great Ioo[diole in the health care system. 
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Mr. Shays. Thank you very much, Mr. Spahr. 

Mr. Allen. Again, I’m going to ask you to move the mike up and 
just lower it a bit. If you would lower the mike down. Thank you 
very much. 

Mr. Allen. Thank you, Mr. Chairman. 

My name is Richard Allen, and I am the Medicaid director for 
the State of Colorado. 

Mr. Shays. Since we’ve had two witnesses tell us Mr. Wiggs, how 
many nursing homes in Arizona? 

Mr. Wiggs. I don’t have an exact count for that. I’m sorry. I can 
provide it. 

Mr. Shays. OK. That’s all right. 

Mr. Allen. We have 105 nursing homes in Colorado partici- 
pating in the Medicaid program, out of a total of about 192. 

Mr. Shays. I realize that it also depends on the number of beds, 
and so on, but I’m just curious. Thank you. 

Mr. Allen. Just another statistic that I think you might find in- 
teresting is that in the State of Colorado, like most States, Med- 
icaid pays for about 65 percent of all days of care in a nursing facil- 
ity. Medicare pays for about 5 to 6 percent. And then, finally, the 
balance is paid for by patient payment. 

I have been involved with the Medicaid program for a long, long 
time, especially in the long-term care area. I have been working in 
this area for 17 years. While I certainly don’t have direct knowl- 
edge of fraud and abuse type issues like the people to my right, 
what I do see is that we do have a systematic problem, and that 
is, the Medicaid world and the Medicare world, we live in two dif- 
ferent worlds, and we don’t work together very much at all. 

We have different incentives for the way we conduct our busi- 
ness, and that is probably a tragedy. The reason why I say that is 
that both of us are making significant amounts of money payment 
for the same services, for the same clients, and because we don’t 
coordinate, we are setting up situations which are imperfectly un- 
derstood by either payment system. We are setting up systems that 
perhaps invite abuse and perhaps even fraud. I think that’s what 
you heard from some of the testimony here earlier. 

Medicaid sets up its payment system one way; Medicare sets up 
its payment system yet another way. And the provider, the vendor 
who is working in the middle, figures out how to maximize the re- 
imbursement from the two systems. What I would like to share 
with you are some problems that we see with the Medicaid hospice 
benefit. 

The Medicaid hospice benefit is an optional benefit, and it came 
on line in 1986, and Colorado took advantage of the program in 
1992. The reason why we got involved with the hospice program is 
due directly to the AIDS epidemic, and we knew that many persons 
suffering from AIDS needed to have a hospice type benefit. How- 
ever, we were disappointed in the restrictions that were placed on 
the program by the Federal Government in the administration of 
the program. 

The hospice benefit is, indeed, also paid for by Medicare. Medi- 
care pays to the nursing facility about $105 a day in my State for 
what we call routine care. That is the payment from Medicare. In 
addition to that payment, the Medicaid program will make another 



55 


$85 payment, coupled with the patient payment, to the same hos- 
pice agency. The combined payment is about $195 a day. 

Just to put that in perspective, the average rate that I’m paying 
in my State for a full day of nursing home care is about $98.50. 
What you can see there is that, between Medicare and Medicaid, 
we’ve made a payment of $190, when, in fact, for most types of care 
in nursing facilities, I can get the job paid for by $98 a day. 

What this clearly represents, in my mind anyway, is a very lu- 
crative payment system for hospice people, who have also Medicare 
and Medicaid, and then they are put into a nursing facility. This 
lucrative payment, in my opinion, has resulted in the hospice ben- 
efit in Medicaid, in Colorado, being now primarily an institutional 
benefit. Seventy percent of all the people who are on our Medicaid 
hospice benefit are in nursing facilities. And the reason why we 
think that is happening is because of the lucrative payment system 
that has been designed. 

Again, both of these requirements are Federal requirements. The 
Federal Government does issue this payment under the Medicare 
system for $105, and we also have to make this other $85 payment. 
By “have to” I mean that it is a Federal mandate that we have to 
pay the nursing home hospice 95 percent of our usual rate that we 
pay for a nursing home, even though that nursing home and the 
hospice have received another $105 from another payment source. 

If the States had flexibility, the States, I think, may choose two 
different things. The first thing that they may do is decide that, if 
they are going to pursue a hospice benefit, they would only use it 
in the home-based situation. Most States have realized the wisdom 
of using long-term care in the home situation rather than using 
nursing homes. 

The second thing that we would also ask for flexibility on is, let 
the State design the rate structure that it wants to pay for the hos- 
pice person who is in a nursing home. I would think that our rate, 
instead of being $85 a day, would be somewhere around $20 a day, 
to pay for what is loosely defined as room and board cost. 

The other issue I would point out is that there are very inter- 
esting incentives that exist between the Medicare and the Medicaid 
systems. Those, generally speaking, are that Medicare has an in- 
centive to put people into nursing facilities, and the Medicaid pro- 
gram has an incentive to try to put people back into hospitals. 

What is happening to the client is that they are not getting co- 
ordinated care. We think that the long-term response to that is to 
allow the Federal Government to issue waivers to the Medicaid 
agencies to put long-term care services for both the Medicare and 
the Medicaid systems into an HMO, managed care environment, 
where you would have a private sector HMO trying to coordinate 
the money and the care for the people who are being served by 
both programs. 

They would have an interest in coordinating not only the money 
but even the care. Medicare, generally speaking, pays for the acute 
care benefit; Medicaid pays for the long-term care benefit. If you 
had one entity trying to coordinate the care, we believe we would 
see improvements in care and also doing it for less cost. 

We are seeking a waiver from the Federal Government. We have 
been seeking that waiver since September 1995; it is still not ap- 
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proved. We hope that it will he approved soon, but even that waiv- 
er is on a small scale. It would only be in a county of about 150,000 
people and would only cover 1,000 people. 

What we believe can happen here is that the coordination that 
is so sorely missing between the Medicare and Medicaid programs 
can, in fact, can be accomplished through the use of managed care 
principles through private entities such as HMOs and other similar 
entities. 

Thank you, Mr. Chairman. I am available for any questions. 

[The prepared statement of Mr. Allen follows:] 
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I am Richard Allen, Medicaid Director in Colorado. I appreciate the opportunity 
to appear before the Committee this morning to discuss the special problems created, 
including the potential for fraud and abuse, when an individual is covered by both the 
Medicare and Medicaid programs. I believe there are numerous areas in the financing of 
the care of the dual eligible population where greater economies and efficiencies could be 
implemented that would save a significant amount of money on a national basis. 

Before assuming the position of Colorado Medicaid Director in 1994, 1 worked in the area 
of the agency that was responsible primarily for overseeing the reimbursement system for 
nursing facilities. I have been engaged in this endeavor in one position or another for 
about 17 years. Today, as has been true throughout these years, the Medicare and 
Medicaid programs work in two different worlds, rarely speaking or coordinating with the 
other. This leads to inefficiencies and works to the detriment of all parties involved, 
including the beneficiaries we all want to serve. I will offer some possible solutions to 
this problem. 

The Medicaid hospice benefit 

Congress authorized Medicaid programs to offer hospice care as an optional benefit in 
1986. As of 1994, 37 states were offering the benefit. It is patterned on the Medi care 
hospice benefit, and is governed by all the Medicare statutory and regulatory 
requirements. The hospice benefit is available to persons whom a physician certifies are 
terminally ill and have a prognosis of no more than six months to live. It emphasizes 
palliative care to relieve pain and control symptoms rather than attempt to cure. 

Medicaid beneficiaries can receive hospice benefits while residing in nursing facilities. In 
those cases, the state Medicaid agency must pay the hospice at least 95% of the nursing 
facility’s per diem, and the hospice reimburses the facility for what is loosely defined as 
“room and board” costs. The hospice is responsible for the professional management of 
Care for the individual’s terminal illness. 

Most people assume hospice care is provided to patients in their own homes. In fact, by 
allowing hospice care to be provided also in the nursing facility, the locus of care is 
frequently the nursing home. In Colorado, 70% of the users of the Medicaid hospice 
benefit are in nursing facilities. The result, in my view, is unduly expensive. 

When a Medicaid hospice client is in a nursing facility, the hospice receives a Medicare 
payment of $105 per day, and a Medicaid payment of $87 per day (that mandatory 95% of 
the Medicaid rate of $91.50 per day), for a combined payment of $192 per day. In 
Colorado, a Medicaid rale which just covered room and board would be approximately 
$20 a day, not $87. Arguably the federal 95% rule results in an overpayment of $67 a 
day! 
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The current federal statute and regulations governing hospice care should be changed to 
give states more flexibility. First, the states should be allowed the option to provide the 
hospice benefit only in the home. Second, states should be permitted to set the Medicaid 
rate for hospice care in the nursing facility setting, and not be required to continue the 
current 95% of Medicaid rate policy. 

Integrating Care for Dual Eligible Clients 

For persons who are covered by both Medicare and Medicaid (dual eligibles) the existing 
fragmented system presents formidable obstacles to receiving rational, efficient health 
care. “Rather than working together for the maximum benefit of consumers, each part of 
the system is motivated to guard its resources jealously, shifting patients and their costs to 
the other part of the system rather than managing those costs.” (Paul Saucier and Trish 
Riley, Managing Care for Older Beneficiaries of Medicaid and Medicare: Prospects and 
Pitfalls. National Academy for State Health Policy, Portland, Maine, 1995, p. 7) 

The conflict of interest is most apparent for elderly and disabled persons, who tend to 
move back and forth between the acute and long term care systems. Currently the acute 
care and long-term care service systems are not well coordinated, and have different 
benefit packages with different eligibility rules. There can be incentives to over-serve, as 
well as to shift costs between Medicaid and Medicare. Further problems include gaps and 
duplication in services. Additionally, the interests of the two program can be in conflict 
with each other. For example, the Medicare DRG reimbursement system provides 
financial motivation to discharge individuals quickly from hospital settings. As discharges 
to nursing facilities are easier and quicker to arrange than are discharges to community 
settings. Medicare beneficiaries may be commonly discharged to nursing facilities. 
However, the Medicaid program prefers to have beneficiaries discharged directly to the 
community setting from the hospital. It is easier to divert someone from a nursing facility 
than to move them once admitted. 

On the other hand, Medicaid reduces its costs when a Medicaid-fiinded nursing facility 
patient is re-hospitalized, for the hospital is paid by Medicare. Nursing facilities have a 
financial incentive to send clients to the hospital for an acute episode, because their costs 
decrease. Some states even pay for medical leave days in such situations. As a result. 
Medicare is saddled with higher expenditures because of the fractured incentives caused 
by public program boundaries. 

Currently, services are typically provided based upon what the payment source will 
reimburse, rather than what the individual client needs. For example, many dually eligible 
clients who are discharged from a hospital to recuperate at home need skilled nursing 
services for only a short period of time, but also need personal care and homemaker 
services. Under Medicare, they cannot get the personal care and homemaker services, 
which might prevent future hospitalizations. In addition, if they are not actually 
homebound, they do not qualify for in-home services. Under Medicaid in Colorado, 
unless they meet the nursing home level of need requirement under the home and 
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community-based services waiver program, they cannot get their personal care and 
homemaker services either. The preventive care elements of each program are stifled. 

Under the current system states see limited value in managing the long term care portion 
of the system because they are not given the opportunity to coordinate care early enough 
to be effective and efficient. The benefits of avoiding hospitalizations largely accrue to 
the Medicare program, while the state Medicaid program is increasing its costs. To 
remedy this, Colorado is seeking federal approval of the necessary waivers to implement 
an integrated care Medicare/Medicaid demonstration project. 

Colorado’s Integrated Care and Financing Project (ICFP) would bring funding and 
responsibility for primary, acute and long term care services into one managed care entity. 
Rocky Mountain F£MO. The Project will not change any of the present Medicaid 
eligibility requirements. However, it will eliminate many of the existing rigid, pre-defined 
service restrictions. As a result, services can be individually tailored and provided based 
on a beneficiary’s needs, rather than what the payment source permits. Each beneficiary 
will have a single plan of care with the HMO afford the necessary flexibility to carry it out. 

Colorado submitted its request for the necessary waivers under section 1115 and 1 395(b) 
of the Social Security Act to the Health Care Financing Administration on September 28, 
1995. We are expecting approval of the waiver request in the near future. More 
authority in federal law to pursue such demonstration projects for dually eligible clients 
may help expedite similar projects in the future. 

I would be pleased to answer any questions about my suggestions or on nursing home 
financing issues. 
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Mr. Shays. Thank you very much. 

I was just asking my staff why we couldn’t step in and try to 
help you with your seeking to get a waiver. Now, I understand the 
issue is that your program would be mandatory rather than vol- 
untary, in terms of participation in managed care? 

Mr. Allen. That’s not true. Actually, we have voluntary partici- 
pation. 

Mr. Shays. I don’t know if that’s wrong or not. I’m not saying 
having mandatory is wrong. I’m just saying, what are you hearing 
is the challenge? Because we’re going to have HCFA before us 
later, not today, but later, just to help us understand their thought 
processes. 

Mr. Allen. We believe that HCFA has real reluctance to move 
the elders into managed care. They have done their own studies, 
and they are not quite sure if the programs are cost-effective. The 
elders are also a very strong constituency and nervous about man- 
aged care, and things of that nature. 

We submitted our waiver in September 1995. We got our first 
questions from HCFA in May 1996, and when we got the questions, 
there were 80 questions for what we thought was a fairly simple, 
direct, forward sort of concept. And it’s a pilot; it’s just an experi- 
ment. Coupled on that, they wanted 5 years worth of payment 
data, you know, for the program that we’re trying to set up in a 
small county called Mesa County in Colorado. 

Mr. Shays. So this would have been a pilot in one county; this 
would not have been Statewide. 

Mr. Allen. Exactly right. 

Mr. Shays. Interesting. 

I’m going to first acknowledge that some of what has been dis- 
cussed, I’m not fully grasping it, so I’m going to tell you. I’m going 
to be asking some ignorant questions, and I’m going to try to put 
it in a way that I can understand. Some of this is just trying to 
remember what I knew 2 years ago and have just forgotten. 

It strikes me that one of the challenges we’re dealing with is, 
“legal but wrong.” It’s legal; it’s just dumb the way the Government 
allows things to happen. Another way I look at it is, it’s illegal, but 
it’s hard to stop because of lack of coordination, and so on. 

I want each of you to tell me what you think is legal but just 
wrong. What is happening now that is legal, but it’s just wrong, 
dumb, stupid, just unacceptable. We’ll just go down the line. 

Ms. McElroy. Well, Mr. Chairman, I think the example that I 
gave regarding the ability of a nursing home and a related ancil- 
lary service provider to bill for therapy services to Medicare, as 
well as including that in its cost base for its cost report to Med- 
icaid. 

Mr. Shays. OK. I want to interrupt you. When you say “ancil- 
lary,” we’re just talking about any service provider — physician, psy- 
chiatrist, whatever? 

Ms. McElroy. Yes. Here’s how we know what’s happening in 
Maryland. When all of the nursing homes declare that they have, 
as a related party, a durable medical equipment provider, we know 
there’s a reason for it. When this happens, it happens — literally 80 
to 90 percent of the nursing homes at the same time will do the 
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same thing, and the other 10 percent are the ones that we believe 
are out of the loop. 

Mr. Shays. Give me some kind of examples with real numbers. 

Ms. McElroy. I’m afraid I can’t do that, in terms of how much 
money. 

Mr. Shays. No, just give me an example of what — I’m just trying 
to understand how they put it in the base. I’m just not seeing how 
the system works. You can make up numbers. 

Or if someone else wants to give me an example, because this is 
a common problem with all four of you; correct? We’re talking 
about ancillary services being put in the base and, in a sense, dou- 
ble billing, but legal. 

Ms. McElroy. Yes. 

Mr. Shays. But legal, not illegal. 

Ms. McElroy. Not illegal. Not prohibited. 

Mr. Shays. Not prohibited. OK. 

Ms. McElroy. A nursing home is required to screen its patients 
for therapy needs and to provide any therapy that the patient 
needs. If the nursing home determines that a patient needs, for in- 
stance, physical therapy, the nursing home hires a therapist. The 
therapist provides the therapy to the patient, and the cost of the 
therapist’s salary would go on the nursing home’s cost report. 

If the nursing home were to set up a related entity, say ABC 
Therapy, and it was owned by the same persons as owned the 
nursing home, they would be required to include the costs and the 
expenses of that company on their cost report because it’s a related 
entity. They are all owned by the same people. 

Mr. Shays. Right. 

Ms. McElroy. But if they set up that related entity and they put 
the costs of that entity on their cost report, they are going to get 
a higher per diem rate. So if they pay the therapist $20,000 a year, 
they will put $20,000 a year on their cost report, and Medicaid will 
increase their per diem rate accordingly. 

Mr. Shays. Medicaid? 

Ms. McElroy. Medicaid. 

Mr. Shays. But Medicare would be paying? 

Ms. McElroy. But if they have a related entity — all right, it’s 
not the nursing home itself; it’s just this related entity — ABC Ther- 
apy can bill Medicare Part B and be paid for providing the therapy 
which is needed by the Medicare beneficiary in that home. 

Mr. Shays. Now, when you see that, are you able to have them 
stop, or they can continue doing it because it’s not illegal? 

Ms. McElroy. It is not illegal, but if our State contract auditors 
are advised to attempt to back out that cost from the Medicaid cost 
report, they will try to do it. They will be in appeals; they will be 
fighting. 

Mr. Shays. Something may not be illegal, therefore, they can at- 
tempt to do it and some can get away with it. You might say, this 
is crazy. Someone couldn’t look you square in the eyes and say this 
is right. And you could basically say, stop. Some might fight you, 
and some might not. But the one thing is, they know they can do 
it. 

The bottom line is that you’re telling me it’s not illegal, and 
therefore someone can attempt to do it. If they are found out, you 
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might attempt to stop them, and you may succeed or may not suc- 
ceed. 

Ms. McElroy. And if we do succeed, it will take several years 
to do it. By the time we do succeed in backing it out, they will be 
doing durable medical equipment instead of therapy. 

Mr. Shays. OK. And that would fit my definition of legal but 
wrong. 

Ms. McElroy. Correct. 

Mr. Shays. It is just really dumb that Government would allow 
this to happen. 

Would you all agree that this is one type of an example that’s 
legal but wrong? 

Mr. WiGGS. I would also suggest — I would concur with that. 
When you have owners and operators of nursing homes or physi- 
cians that have an ownership in either the managed care organiza- 
tion to which they are providing care — ^you know, they have an 
ownership in the managed care organization that has the patients, 
so they are effectively treating their own patients, and you can see 
those trends. But also in the nursing homes where you maybe have 
a side business, and you’re using that business to bill. 

Mr. Shays. In some areas of medical care, that’s illegal. 

Mr. WiGGS. Correct. 

Mr. Shays. Or just not allowed. 

Mr. WiGGS. Right. And it would be illegal if it — you know, kind 
of a violation of self-referral type of — anti-kickback. 

Mr. Shays. Right. 

Mr. WiGGS. Another area that’s of concern to me, frankly. 

Mr. Shays. Still on the issue of legal, but wrong. 

Mr. WiGGS. Legal but wrong. 

Mr. Shays. OK. 

Mr. WiGGS. Or legal but leads to areas where it could go wrong 
very quickly. 

Mr. Shays. OK. 

Mr. WiGGS. Would be in the context of managed care contract for 
long-term care services, such as the mobile x-ray type of industry, 
where you have a network provider who has contracted, is 
capitated, who has gone through the bidding process, has shown 
that he’s legitimate, and is providing those services under a capita- 
tion rate. 

Your current rules allow nursing facilities to choose any willing 
provider for the dual eligibles. For example, if it’s a Medicare pri- 
mary patient, and then the secondary coverage is picked up by 
Medicaid, they can choose whoever they want to come in there and 
do those X rays. What we’re seeing is a trend of them choosing non- 
network or noncontracted vendors. That’s perfectly legal, although 
the capitation has already paid for their coverage. 

The dilemma comes in, how is the co-pay getting billed? Who is 
billing? Is the vendor billing the nursing home, and then the nurs- 
ing home turns around and, through their Part A cost report, show- 
ing it as a bad debt, perhaps, because it’s uncollectible from the in- 
digent or the managed care agency? 

The picture I’m trying to paint here is, it gets terribly complex, 
in terms of, gee, what’s really happening here? Does the program 
end up paying more, both programs? And then how do you create 
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a trail sufficient to say it’s fraud or it’s not fraud, without expend- 
ing an inordinate amount of resources? 

Mr. Shays. But is it illegal for two people to submit the same 
bill? You’re implying that it may not be illegal. I mean, two dif- 
ferent entities. 

Mr. WiGGS. Well, what’s being submitted is, the coverage is al- 
ready there under a capitation arrangement. 

Mr. Shays. It’s already paid for. 

Mr. WiGGS. It’s already paid for through a Medicaid arrange- 
ment. 

Mr. Shays. Right. 

Mr. WiGGS. It’s legal for the nursing facility to go out of network, 
basically choose any willing provider to do noncapitated x rays for 
dual eligibles. So you pull a non-network vendor in there to do the 
X rays. 

Mr. Shays. So, basically, it was covered under Medicaid. 

Mr. WiGGS. It’s covered under Medicare and Medicaid, but then 
it’s billed out to Medicare for the Medicare portion. And you’re sup- 
posed to bill out that co-pay, but that’s already covered by capita- 
tion. So the non-network vendor is — there’s kind of a benefit there. 

Mr. Shays. Let me be clear. Is Medicare paying twice, or is it an 
issue between Medicaid and Medicare both paying? 

Mr. WiGGS. They are both not getting the benefit of the bargain 
of a discounted service. Medicare would not be getting the bargain 
from a 20 percent reduction in the discounted service by the non- 
vendor; Medicaid has already paid for that. So both programs — it’s 
double coverage, if you will. Medicaid has already paid for that 
through capitation. The capitation rates are set based upon, you 
know, how many people and what services, and so forth. So it’s al- 
ready there. 

There’s nothing illegal about a nursing facility choosing any will- 
ing provider for the dual eligibles. It just gets terribly complex to 
try to sort it out. 

Mr. Shays. But the bottom line is, the taxpayer pays more. 

Mr. WiGGS. Exactly. And it makes it terribly difficult, in terms 
of investigation and prosecution, as has been alluded to. Where do 
we get the information? Who is monitoring it? Does it really boil 
down to a kickback or just a bad practice? 

Mr. Shays. OK. Well, I’d like you all to be thinking, ultimately, 
how we try to address that issue in statutory language. 

Mr. Snowbarger, I’m going to call on you in just a second. I’m 
not going to get to my “illegal but hard to stop.” I want to keep 
going just with “legal but wrong.” 

Mr. Spahr. 

Mr. Spahr. Mr. Chairman, let me identify another issue for you 
that has to do with the dual eligibility and the crossover payments. 
Under New York’s Medicaid program, DME equipment requires 
prior approval for most items, durable medical equipment. 

Mr. Shays. DME being? 

Mr. Spahr. DME — durable medical equipment. 

Mr. Shays. Right. 

Mr. Spahr. When Medicare is the primary payor on items which 
are then billed for a 20 percent co-payment to Medicaid, no prior 
approval is required by Medicare. In a recent example that arose 
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in our Syracuse office, there were multiple bills being submitted for 
nursing home residents. 

Mr. Shays. I’m going to ask you to slow down just a little bit. 
I’m just trying to keep up with you. 

Mr. Spahr. Sure. 

Mr. Shays. You’re saying Medicaid had a co-payment? 

Mr. Spahr. Yes. 

Mr. Shays. I thought you said Medicaid, and I thought you 
should have said Medicare. 

Mr. Spahr. If Medicare is primarily responsible for payment for 
the patient services, the 20 percent co-payment for a dual eligible 
patient is then billed to Medicaid. 

Mr. Shays. OK. 

Mr. Spahr. In this particular circumstance, a company was bill- 
ing for a very expensive item, which I won’t give you the long name 
of, it’s basically a custom-fitted body jacket, for which Medicare 
would pay $1,231. Medicaid, because it was only paying the 20 per- 
cent co-pay, was not permitted to enter into a prior approval review 
of the material, and paid the 20 percent on Medicaid’s approved 
rate of $951, without having the opportunity to examine either the 
medical necessity or the physical invoice for the material that was 
being provided. 

In that case, upon referral and examination by experts, it was 
determined that the actual device being provided was a $100 seat 
adjustment, which Medicaid would have totally denied payment 
for, had it had the opportunity to do so. 

As a result of that, the U.S. attorney’s office, I believe, in New 
Jersey, entered into a civil settlement, because Medicare decided 
that it constituted one device, at a reduced rate, and settled the 
case civilly. Whereas, New York State’s Medicaid, had it had the 
opportunity to do a prior approval on these items, would have 
saved over $80,000 by not having paid the co-payments on those 
items, as well. 

And in terms of a lack of coordination, I would also point out 
that, when the settlement was entered into by the Federal office, 
it was done without attempting to collect the State’s Medicaid 
share, as well. So that case is pending to try to recover that civilly. 
That’s a case that was correct, to the extent that the difference in 
the regulations between the programs permitted a primary bill to 
Medicare without prior approval. 

Mr. Shays. What I’m having trouble understanding is — that 
sounds illegal. 

Mr. Spahr. Well, what was illegal was the question of what the 
actual device was. 

Mr. Shays. OK. What was legal but wrong? 

Mr. Spahr. What was legal was the ability to bill any device to 
the Medicare program without prior approval, without their being 
any medical review as to either the necessity or the quality of the 
material being provided, under the State regulations. 

Mr. Shays. Thank you. 

Mr. Allen. 

Mr. Allen. Thank you, Mr. Chairman. I guess, in the area of 
legal but wrong, I think the issue that you’re hearing from the oth- 
ers around the nursing home getting paid from Medicare for a day 
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of care, or they get paid from Medicare for what we call a Part B 
service, and then they are able to take that same cost and place 
it on the Medicaid cost report. 

What that does is, it causes the cost report to overstate the cost 
of treating the average person in a nursing facility. By doing that, 
Medicaid is paying out more than it should, at least in my State. 
This is what we have just recently discovered in our State. We 
went in, we examined it, we have found it, and now we’re in the 
process of taking corrective action on the problem. 

I would not declare it to be an illegal situation; it’s just an issue 
where, again, because Medicare does its thing, and Medicaid does 
its thing, we’re slow to coordinate on these issues. In my State, 
what we’ve done is, we’ve put some caps on some rate growth, and 
we’re also trying to get away from the use of the cost report and 
go to what we call a “case mix” reimbursement system. 

I would also add that, in my experience, this is a relatively new 
phenomenon. I think it started seriously about 5 years ago, when, 
for whatever reason. Medicare started paying a lot more long-term 
care services than ever before. I’ve seen some HCFA publications 
that their expenses for long-term care-related Medicare costs have 
increased something like 1,000 percent over the last 5 or 6 years. 
I could be wrong with that statistic, but it was a remarkably large 
percentage increase. 

With that change and pattern of payment out of Medicare, the 
effect is to drive up the cost in an unrelated area such as the Med- 
icaid cost report. There are things the States can do, perhaps like 
moving to a case mix reimbursement system or moving away from 
a cost report system. 

I cannot say that this system exists in the same way in every 
other State as it existed in my State. For instance, we did offset 
Part B revenues, but that’s just an accounting thing. But we have 
found it also to be true in our State. 

The other thing that’s legal, but dumb, is the whole issue of the 
hospice benefit. Medicare makes a $105 payment; we make an $85 
payment. The person is still inside a nursing facility. And I think 
the answer there is to allow the State some flexibility to administer 
their own Medicaid hospice program, in conjunction with Federal 
oversight, but certainly give us some flexibility. We’re the ones in 
the field. We see it day to day, and we suspect we can come up 
with some better responses to make sure the job is done right. 

Mr. Shays. Well, I would say that one of our attempts, 2 years 
ago, was to just allow States a lot more flexibility, clearly, with 
Medicaid, and to bring in the private sector in competition in Medi- 
care. 

I appreciate Mr. Snowbarger’s patience here. When you just have 
two Members, you can get a little more followup here, which is 
nice. 

What I’m having trouble reconciling is, Maryland probably has 
five Members of Congress right now. I’m just trying to think of 
your size. 

Ms. McElroy. Six, at least. 

Mr. Shays. What is your population in Maryland? 

Ms. McElroy. About 2 million. 

Mr. Shays. These are not trick questions, honestly. 
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Ms. McElroy. Yes, but they’re the ones I can’t answer. 

Mr. Shays. Let me just tell you what I’m wrestling with. I’m not 
going to ask — you know, I feel like I just did something very dirty 
pool-like. You know, if you asked me who the President was of a 
particular country, and I might get flushed or not be able to tell 
you. And then you say, he’s a Member of Congress, good grief. 

What I’m trying to reconcile is, if I heard you, Mr. Spahr, you 
said there were only 666 nursing homes? 

Mr. Spahr. That’s correct. Serving a population of about 117,000 
right now. 

Mr. Shays. You have, in your State of New York; correct? 

Mr. Spahr. Correct. 

Mr. Shays. In the entire State there are how many nursing 
homes? 

Mr. Spahr. 666 Medicaid-certified skilled nursing facilities. 

Mr. Shays. But there are lots more nursing homes. I’m com- 
paring apples to oranges here. You were talking just total nursing 
homes. 

Ms. McElroy. 243 nursing homes, 30,000 beds in Maryland. 

Mr. Shays. But we’re not comparing apples to apples here, are 
we? Yes or no? How many skilled? 

Mr. Spahr. Skilled nursing facilities. Medicaid-funded, 666. 

Mr. Shays. And how many in Maryland, do you know? 

Ms. McElroy. How many of those beds are skilled, I don’t know. 
Most of our facilities have some skilled beds and some intermediate 
beds. 

Mr. Shays. I’m just trying to see the difference, because it would 
seem to me your difference would be one to eight, or something. 
That seems so close. It’s just surprising to me. 

Mr. Snowbarger. 

Mr. Snowbarger. Mr. Chairman, first of all, let me apologize to 
the panel and to you for being late. 

Mr. Shays. You never need to apologize. You have 100 different 
meetings. 

Mr. Snowbarger. Well, I will. I’ll apologize anyway. 

Mr. Shays. I’m not going to do it when I’m late. 

Mr. Snowbarger. The other thing is, I know that you’re on a 
tight timeframe, and I think it might be the best use of our time 
if I would yield back to you and let you continue. 

Mr. Shays. If you don’t mind. 

Mr. Snowbarger. That’s fine. 

Mr. Shays. If I could just have you go through “illegal but hard 
to stop.” 

Ms. McElroy. Mr. Chairman, I think probably the thing that 
concerns me a great deal is that anytime you get into a situation 
with a nursing home contracting for a service or allowing another 
vendor to come in and provide a service, you have the potential for 
a kickback. And the kickbacks that we would like to see, as crimi- 
nal prosecutors, are a situation where, if I am allowed to sell $100 
worth of my wound care kits in your nursing home, I will give you 
$10. We don’t see that at all. 

You are far more likely to see, if I’m allowed to sell $100 worth 
of wound care kits in your office, I will allow you to come to the 
sky box at the Orioles, at Camden Yards, with me. And then, if I’m 
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allowed to sell 200 or 500, then, you know, we’ll go to the Carib- 
bean and play golf. 

These are extraordinarily difficult situations for us to investigate 
and prosecute, and yet there is very little doubt that there is a lot 
of quid pro quo when it comes to being permitted to provide serv- 
ices. 

To go back to the situation of therapy in nursing homes, both 
mental health therapy, occupational, physical, what have you, if 
you look at the increase in the therapy services over the past 5 
years, any kind of therapy, you’re going to find that it has doubled 
and tripled, as an item provided to Medicare and Medicaid patients 
in nursing homes, sometimes to the point where the therapy serv- 
ices billed to Medicaid and Medicare, together, cost more than the 
programs are paying for the long-term care. 

In some instances, therapy services are required. People must be 
screened for them. You get an outside contract agency to come in. 
The people who are doing the screening are the ones who ulti- 
mately are going to be providing the service. Well, guess what they 
recommend? They recommend that this person could benefit from 
therapy. 

You have frequent cases where people with Alzheimer’s and dis- 
eases that will just not be corrected by any type of therapy being 
treated and, at a great cost to both programs, receiving virtually 
useless mental health therapy and counseling or occupational ther- 
apy- 

This kind of situation, when we look at it, we do not believe that 
it does not come with a kickback. If the kickback is, “I will refer 
these people to you, if you will refer these people to me,” it becomes 
extraordinarily difficult for us to prosecute that in a court of law. 

Mr. Shays. I’m trying to understand, though, what the cost to 
the taxpayers is. In other words, are we overpaying for these serv- 
ices? Are these services you wouldn’t have otherwise? 

Ms. McElroy. Frequently, we’re overpaying. If you bring in an 
outside contract service, you do not have that cost included on the 
cost report; it’s billed separately. And if the company decides to bill 
it at $100 an hour, and Medicare is going to pay $100 an hour, but 
they pay the therapist only $5 an hour, then there’s a $95 profit 
figure in there. If it were included on the Medicaid cost report, they 
would not be able to take the $95 profit figure. So, yes, it does cost 
more to bring an outside company in. 

You also have the cost that’s associated with the incentive to pro- 
vide a service that is not necessary and is not beneficial. And you 
have virtually no checks or controls. You have the therapy com- 
pany itself screening the patient for necessity. You may even have 
a doctor that is affiliated with the therapy company, or really not 
very involved with a particular patient, signing off on that. 

And you have a therapist who probably is trained to go in and 
market the therapy services at the nursing home, to market to the 
families: “This might help. This might help. It can’t hurt, and you 
don’t have to pay for it.” So you wind up, in the end, paying for 
a service which, even if you get it, has not helped either the patient 
or the program or the cause. 

Mr. Shays. So, in some cases, it’s legal but wrong, and in other 
cases, it’s simply illegal. 
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Ms. McElroy. If there’s a kickback of any type involved, it is il- 
legal, but it is hard to prove. 

Mr. Shays. OK. As a general rule, any kickback is illegal? 

Ms. McElroy. Yes. 

Mr. Shays. OK. And we define “kickback” by all the different 
ways you described it: some financial gain. 

Ms. McElroy. Yes. 

Mr. Shays. OK. Mr. Wiggs. 

Mr. Wiggs. I think it’s simple. 

Mr. Shays. We’re talking about “illegal but hard to stop.” 

Mr. Wiggs. I think it’s a two-part answer. One is, I think it’s as 
simple as a dual billing might be, where you have a billing to the 
Medicaid program and a duplicate billing to the Medicare program, 
certainly illegal, certainly hard to stop because of the lack of coordi- 
nation between the two programs. That’s a very simplistic level 
that’s just pretty much always going to be there as long as you 
have the different methods of payment, et cetera. 

Mr. Shays. But there could be a solution to that. 

Mr. Wiggs. Sure. I think what concerns me, once again, in the 
managed care context, in addition to kickbacks that will be hidden 
because of the capitation contracting from the managed care orga- 
nization to the various vendors. I think you’re going to have con- 
cerns that rise naturally with managed care because of under- 
utilization potential, and ownership interest, et cetera. I can’t 
blame that on dual program eligibility, necessarily, but that’s very 
difficult to sift through and get to the information. 

If you had access to that information, you could compare Medi- 
care services to Medicaid services and start to get a picture of what 
this physician — what are his or her practice patterns relative to the 
long-term care patients. In an underutilization case, it’s going to be 
hard to show anyway. We’re further handcuffed because we can’t 
really gather all the data and say, here’s the complete picture. 

I’m trying to think of other examples. 

Mr. Shays. We’ve covered one. That’s all right. We can just go 
on to Mr. Spahr. In other words, you would agree with Ms. 
McElroy’s example, as well. 

Mr. Wiggs. Certainly, the kickback arrangements, they are 
there, and it’s a matter of sifting through the data to get the infor- 
mation that it’s there. No. 1, and then being able to build your case 
based upon all the information available, to carry it forward to a 
prosecution. 

Mr. Shays. Thank you. Mr. Spahr. 

Mr. Spahr. First, I would agree with what Ms. McElroy said 
with respect to the existence of the kickbacks in these ancillary 
services being provided in the nursing homes. An additional prob- 
lem is, to establish, in a criminal case, whether those ancillary 
services have, in fact, even been provided to the residents of the 
nursing homes is extremely difficult to prove. 

You’re dealing with a population that is vulnerable, often ill, al- 
most exclusively unable to testify whether or not a particular serv- 
ice was ever received. In many cases, even where we are able to 
establish the existence of criminal activity, we cannot establish the 
full extent of the criminal activity because the dollars stolen can 
only be established circumstantially. 
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I am reminded of a recent case where, in establishing the exist- 
ence of a scheme to bill for services not rendered, a doctor, on some 
occasions, attached copies of test studies which had been xeroxed 
out of a textbook for a marathon runner and were being offered up 
as proof of services rendered to a 96-year-old nursing home resi- 
dent. But where that doesn’t exist for all of the residents in that 
nursing home, you cannot conclusively or circumstantially establish 
that every single bill was fraudulent. 

So those types of activities, where there has already been a fi- 
nancial incentive to bring an ancillary service into the home, and 
a greedy provider can further enhance his profitability by simply 
not rendering the service at all, it becomes difficult to prove not 
only the existence of the crime but the extent of the crime. 

Mr. Shays. Mr. Allen. 

Mr. Allen. Thank you, Mr. Chairman. 

I’m not the head of a Medicaid Fraud Control Unit, so I’m a little 
bit out of my league; that’s for sure. What I have heard and what 
staff have told me about is a situation where you’ve got the nursing 
home owned by the same entity that also controls something called 
the management company. And the management company then 
has a contract with the nursing facility to say, we will provide var- 
ious consultant services, and what have you, and so a fee is paid. 

The issue is, have services ever been rendered, or are they ren- 
dered in the full amount. That’s very difficult to prove, simply be- 
cause, in both entities, they are both controlled by the same party. 
So, in an arms length arrangement, if I paid someone for service 
and the vendor did not show up, you terminate the contract, or you 
don’t make the payment. But when you have owner-related situa- 
tions, you don’t have that normal check that you have in the mar- 
ketplace. 

Mr. Shays. OK. I’m struck by the fact, as you were talking, that 
it would be very difficult to know if you have just someone who is 
doing therapy with a patient, who is just pretty much coming in 
and asking how they feel, and in the end you don’t know how long 
they spent So I would think your task would be very difficult, in 
some ways, really determining clearly if a service had been ren- 
dered or not. 

You have to prove it wasn’t rendered; they don’t have to prove 
it was rendered. Correct? In a criminal case, is that accurate? 

Ms. McElroy. That’s correct. Not only that, sir, but they bill in 
units, so they have perhaps a minimum, one unit being 15 minutes. 
But if a service actually only takes 5, they are permitted to bill the 
one unit, or 15 minutes. So you can look at a case where a thera- 
pist has billed a 12 -hour day and worked 8.5 hours, and still have 
something that you could not prove beyond a reasonable doubt in 
a court of law, was a service not rendered. 

Mr. Shays. Very interesting. 

Mr. Towns. 

Mr. Towns. Thank you very much, Mr. Chairman. 

Let me begin with Ms. McElroy. We do have some problems. 
There’s no question about it. I want to get clear in my mind — you 
indicated that most facilities are audited. Were you talking about 
the State of Maryland, or were you speaking nationally, at the 
time? 
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Ms. McElroy. I speak only for the State of Maryland on that. 
We have a contract agency which does at least a desk audit, and 
most times an onsite audit at the major facilities, every year. 

Mr. Towns. Mr. Spahr, what legislative changes would you pro- 
pose to deal with the problems of therapy services, managed care, 
and drug diversions that you have outlined in your testimony. 
What recommendations or suggestions would you make? 

Mr. Spahr. With respect to managed care, there are a group of 
model statutes which Ms. McElroy, I hope, has with her, on behalf 
of the National Association of Medicaid Fraud Control Units. They 
have been introduced in various State legislatures. 

They have been introduced, in one form, in New York’s legisla- 
ture this year by Attorney General Vacco, which will seek to pro- 
vide the tools which prosecutors will need to address the oncoming 
frauds in managed care. Arizona has had long experience with it. 
New York has been seeking an 1115 waiver to mandate managed 
care for its 2.6 million recipients, I think since 1995. 

With respect to the problems of drug diversion, again. New York, 
in November 1995, enacted or adopted the first noncontrolled drug 
diversion statute in the United States, at the State level, which 
made it a crime up to a 5- to 15-year C felony to sell noncontrolled 
substances outside the normal course of business. 

Several weeks ago, in Manhattan, the Medicaid Fraud Unit had 
the occasion to seize, during the execution of a search warrant, 
over $350,000 in cash from the back room of an apartment, along 
with numerous drugs that had been diverted from the legitimate 
marketplace, most of which or much of which is paid for by the 
Medicaid program, not only once, but on some occasions two and 
three times, because the drugs are paid for by the Medicaid pro- 
gram, resold back into pharmacies, and paid for by the Medicaid 
program again. 

Before the New York legislature this year is a proposal to crim- 
inalize the possession of those diverted drugs, which was not in- 
cluded in the original statutory package in 1995, which will make 
it a crime up to a B felony to possess in excess of a million dollars 
worth of drugs. 

Since January 1997, the New York Medicaid Fraud Unit has 
taken over a million dollars worth of drugs from various locations, 
including, on one occasion, over 30,000 capsules of AZT contained 
in garbage bags, in an apartment in the Bronx. 

So that’s a continuing problem, and legislation concerning pos- 
session and diversion of drugs at the Federal level would be appro- 
priate, as we have seen more and more occasions where those 
drugs are crossing State lines or, in fact, being diverted out of the 
country. 

What was the third? Managed care, drug diversion? 

Mr. Towns. Managed care, drug diversion and, of course, the 
other one was therapy services. 

Mr. Spahr. With respect to therapy services, the ability of the 
Medicaid Fraud Control Units to examine, investigate, and pros- 
ecute instance of dual eligibility, and prosecute the Medicare sides 
of the cases on a regular basis, would allow us to address that 
problem substantially. 
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Also, the further coordination or the mandated availability of in- 
formation from the Medicare and Medicaid programs to each other, 
so that they can coordinate what services are being rendered, 
would go a long way toward alleviating that problem, as well. 

Mr. Towns. Let me raise the issue here. Mr. Chairman, I think 
that it’s something I want to talk further with you about as we 
move along. But I think that we have some experts here, and I 
would like to get their opinions on this issue. 

I’m concerned about the uniformity of recordkeeping. The fact 
that, in some States, if a facility closes, nobody is responsible for 
the records. They can throw them out the window; they can do any- 
thing they want to do with them. Now, in your area, in terms of 
those of you who have the burden of going to look and see, whether 
somebody has done something illegally, if those records are gone, 
I think it makes it very difficult for you to be able to establish a 
case. 

What suggestions or recommendations do you have that we 
might — I must say, Mr. Spahr, New York State has been taken 
care of We’ve done that. But the point is, in other States, we do 
not have that. So what suggestions do you have for us here that 
we might be able to do that, because I think this ties in to the 
whole thing of fraud. 

We’re talking about downsizing, in terms of hospitals, you know. 
We’re saying that the stay is no longer needed. A lot of things now 
can be treated on an ambulatory basis rather than in a hospital 
setting, which means that some hospitals are going to close. Some 
facilities are going to close, and when they close, nobody has juris- 
diction over those records. 

I even take it a step further, Mr. Chairman, that even when phy- 
sicians die now, nobody is taking over their practices. In the past, 
it would become a part of the estate, and somebody would come in 
and they would buy it. But now all of a sudden, there is no inter- 
est. In many areas of this country, if a physician’s office closes, it 
just stays closed; nobody takes over, which means that those 
records become the property of no one. 

I would like to get your input on that while you are here. I really 
would like to hear, because I’m looking very seriously at that issue. 

Mr. WiGGS. That problem arises also in a managed care type of 
setting where we’ve recently seen, in a particular case, where you 
might be investigating some particular organization who has closed 
shop, so to speak, for whatever reasons might attend to that, but 
the records disappear. 

So it’s not only a problem for ongoing treatment of those pa- 
tients, in terms of whoever takes over the care, but it’s certainly 
a problem if you’re trying to establish any kind of paper trail, what 
was provided, what wasn’t provided, regarding a criminal prosecu- 
tion or any kind of civil restitution that may be warranted. 

I don’t think we’ve adequately dealt with the necessity to have 
some type of sanctions for, you know, making sure that those 
records are where they should be. Certainly, we have fraud laws 
and forgery laws that we can deal with it if they are altered, which 
is frequently the case. But in terms of where they are retained, I 
don’t think we’ve dealt with this sufficiently. 
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Ms. McElroy. I’m going to get in trouble for making this point, 
but I’m going to do it anyway. 

When we have Medicare intermediaries change or when we have 
Medicaid data holders change, we can’t even get the records from 
the Medicare intermediaries that have stopped being paid by Medi- 
care. So it is, indeed, a problem. But from criminal prosecution 
standpoint, we have more problems getting records from defunct 
fiscal intermediaries than anywhere else. 

Mr. Towns. Mr. Allen. 

Mr. Allen. I really wouldn’t have much to add to that. It’s been 
my experience that, when a nursing facility changes hands, the 
medical records stay with the facility, for continuity purposes. I 
would share what you have seen about physicians. In the old days, 
it used to be that, when a physician passed on or got out of the 
business, they would sell the practice, and with the practice would 
come the medical records. 

I have seen, just in the last few years, that no longer is the case. 
Physicians are getting out of the business, and they are not selling 
their practices, which leaves a care coordination issue for us in the 
Medicaid program, trying to pick up a new physician for the client. 
But I’ve not really seen that in the nursing home area, to any ex- 
tent. 

The only thing I would add is that there is something called the 
minimum data set. All the nursing homes are supposed to use the 
same sort of a client evaluation system, nationwide. And it’s pretty 
much a computerized-looking form, which is a good thing. Unfortu- 
nately, it’s still not automated, and that was the original intent. 
They are still piloting it and experimenting with it. 

This requirement was done in, I believe, 1987, and we’re still not 
automated on a nationwide basis, which is really unfortunate, be- 
cause then you could have data to make comparisons across the 
States, which would help with operating the programs better. 

Mr. Towns. Mr. Spahr. 

Mr. Spahr. If I may just add to the size of the problem for you, 
if you may recall, in New York, the nursing homes were reim- 
bursed on a 1983 cost year, which was trended forward. New York 
State’s regulations require that all the records underlying the cost 
reports be maintained for a period of 6 years. 

In 1989, it became suddenly apparent that all of the nursing 
homes were going to be in a position to destroy all the records un- 
derlying their cost reports, and an emergency regulation was 
passed which required that they be kept 6 years past the last year 
in which that cost year is maintained. 

But there are other problems. When conducting a fraud audit 
with respect to a cost report, you are not only going to look at the 
records in the possession of the nursing home, you are looking at 
the records of the vendors, who may have done the construction, 
or provided the food services, or provided various equipment. 

Those vendors are not bound by any of the regulations requiring 
them to maintain records beyond whatever the IRS would require 
for tax purposes. So, when looking at older cost years, it is often 
difficult to establish a case because those records of vendors are no 
longer in existence. 
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Mr. Towns. That’s interesting. Let me throw this one out, then 
I will yield hack, Mr. Chairman. 

Are we devoting sufficient resources to combat Medicaid and 
Medicare fraud? We’re talking a lot of stuff, but do we really have 
the resources out there to deal with it effectively? I don’t want to 
put anybody on the spot, but I sure want to get some information. 

Ms. McElroy. We would certainly like to have more money. You 
know, quite frankly, as you know, the Medicaid Fraud Control 
Units are 75 percent federally funded. And the problem that I have 
is not in getting the 75 percent Federal money, it is getting the 25 
percent State money from my own State. 

The States are extraordinarily strapped at this point, and coming 
up with that first quarter, as little as it is, is sometimes very dif- 
ficult. So my unit has lost investigators, lawyers, staff attorneys, 
over the past 3 or 4 years, and the people I have working for me 
are leaving to go to other jobs because they haven’t had a raise in 
4 years. 

So I am dealing with a personal problem, and it’s affecting what 
we do, but I don’t know that it’s a problem that the Federal Gov- 
ernment can solve under the current funding structure. 

Mr. WiGGS. We have the same dilemma. I revert money back 
from our Federal grant every year because we can’t use it, because 
we don’t have the adequate State match from which to use those 
funds. So I’m a bit chagrined when I send money back that I think 
that I could use in other ways. 

For example, we see a lot of areas that we could perhaps become 
more proactively involved, that would require some detailed audit- 
ing, inspection-type activity, but there’s no way that I’m really 
going to seriously consider it when I’m short-staffed in the area 
that we are. 

Again, not to beat the managed care drum too loudly, but it does 
increase the level of sophistication and the degree to which crime 
hides and fraud hides, that you do need to throw those resources 
into it just to get the picture and to be able to do the detailed runs 
that you need to, in a managed care setting. 

So I, too, would like to see more resources, but more importantly, 
I would like to see more of a coordinated effort with the resources 
that are there, to hit head on the problems that we identify. If I 
think those resources could be used strategically, I think we’d see 
more effect. 

Mr. Towns. Mr. Spahr. 

Mr. Spahr. I have to agree with both my colleagues that the re- 
source question is a problem. It’s primarily a question at the State 
level. In 1978, when the New York State Medicaid Fraud Control 
Unit was first certified, it had a staff which was 40 percent larger 
than it does now. And in that time, since 1978, New York State’s 
Medicaid budget has gone up 90 percent. So we are policing a Med- 
icaid program that is almost 10 times as large, and doing it with 
nearly half the staff at this point in time. 

I would also point out that, in Kennedy-Kassebaum last year, the 
Federal Government dedicated large amounts of resources to com- 
bat health care fraud and to coordinate the Federal, State, and 
local investigations into health care fraud. But as I look at it, that 
fund which was created dedicates the resources primarily to Fed- 
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eral agencies and doesn’t make any of that funding available to as- 
sist either the State or local agencies in the battle that they have 
been fighting for the last 20 years. 

Mr. Allen. It’s a sad tale. States don’t have enough resources to 
do the jobs that need to happen. I would like see some innovation, 
because getting a State legislature to see the wisdom of investment 
is one of the harder things to do. 

But one thing that we’re doing in our State is that we’ve just en- 
tered into a contract with a private legal firm, on a contingency 
basis, so they may look into taking on those cases which the Med- 
icaid Fraud Control Unit has determined that it would be very dif- 
ficult to prove fraud. 

They would go in under another statute which is called, I think, 
the Civil Claim Penalty Act, and they would come in on that side. 
They would work on a contingency basis so that there’s Federal 
fund or general fund obligation to pay those folks, but they would 
take up the case if they thought it was worthwhile. 

The other thing, I think, that could be done is — you’ve heard peo- 
ple here, from four different States, all find the same problem on 
their own around the inclusion of costs on the Medicaid cost report. 
Four separate jurisdictions had to find that problem on their own. 

It’s interesting that the Federal Government, who has jurisdic- 
tion over it all, has not found the problem yet. And I wonder if we 
shouldn’t be bringing more coordinated resources together, espe- 
cially at the national level, maybe to bring more experts in and to 
examine the whole Medicare/Medicaid payment relationship. 

You do have a lot of resources out there now. Take advantage of 
what you have and spread the information, and it can go a lot fur- 
ther. 

Thank you. 

Mr. Towns. Thank you very, very much. Let me thank all of you. 
I really think you’ve been extremely helpful. 

I yield back, Mr. Chairman. 

Mr. Snowbarger [presiding]. Thank you, Mr. Towns. 

I’m going to ask what I think are some fairly simple and short 
answer questions. I’ve found before that what I think should be 
short answers never come out that way. 

In your investigations, do you find that you’re focused and find- 
ing more in the nursing home operations or in the vendor side of 
things? 

Ms. McElroy. The vendor side of things. 

Mr. WiGGS. Vendor. 

Mr. Allen. Quite frankly. I’m finding, in our experience, it’s 
home health agencies that we really need to worry about. And 
transportation is also very troublesome. But especially home 
health. It’s a growing part of the industry, and what we’ve got is 
a lot of claims being submitted that no care was behind it, or we 
have what we typically refer to as “procedure creep,” things of that 
nature. 

Mr. Snowbarger. OK. Let’s go to a short answer on kickbacks. 
I believe, Ms. McElroy, you were the one that mentioned the sky 
box tickets or the trip to the Caribbean. All of those are pretty ob- 
vious examples of kickbacks. Why are those so difficult to track and 
to prove that there has been a kickback? 
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Ms. McElroy. In order to prove that you have a kickback, you 
have to show that the benefit that was received had, as one of its 
material purposes, the intention that it would induce a referral for 
an item that was going to be paid out of the Federal or the State 
program. 

The defense to the tickets to the Orioles is, well, you know, I got 
to know this gentleman through my business dealings with him, 
and I genuinely liked him, and I wanted to take him to the Orioles, 
and that is the only reason why I took him to the Orioles game. 
And that is a very difficult defense. 

Again, keep in mind, we are dealing with a standard. All the 
Medicaid Fraud Control Units are primarily criminal prosecution 
units. We deal with the “beyond a reasonable doubt standard.” If 
you are unable to show a pattern that is an exact quid pro quo, 
it gets to be a little bit more difficult to prove that the purpose was 
for the obtaining of a referral, or a vendor contract, or another ben- 
efit. 

Mr. Snowbarger. Are there changes in law that would help that 
by loosening the standard? You know, the general public doesn’t 
have any problem indicting me if I accept those things and they 
can’t show a quid pro quo. We have ethics reform at least every 2 
years, even numbered years, for some strange reason. So I don’t 
quite understand the difficulty. I’m going to act like the general 
public does toward politicians. It sure seems to me like there’s a 
quid pro quo, if that kind of thing is happening. 

Are there changes in law that we might be able to enact that 
would make that an easier thing to prove? 

Ms. McElroy. Certainly, thinking along the lines — any provision 
that prohibited conflict of interest between vendors and nursing 
home owners and administrators would be something that would 
be welcomed by someone seeking to prosecute a kickback case. 
Whether or not something like that would be feasible, I would not 
venture to say. 

Mr. Snowbarger. Problem in defining conflict of interest? 

Ms. McElroy. Yes. 

Mr. Snowbarger. Most of these facilities, I presume, not only 
provide services to Medicaid and Medicare patients, but also to 
other patients? 

Ms. McElroy. Correct. 

Mr. Snowbarger. Private pay, either individually or through 
other plans, I presume. I presume there are no prohibitions for pri- 
vate pay or for private insurance companies on these kickbacks. Is 
that a fair statement? 

Ms. McElroy. The answer is going to be found on a State by 
State basis. As to Maryland, the answer is yes, there is no prohibi- 
tion against private. 

Mr. Snowbarger. The answer is no. 

Ms. McElroy. In Maryland, there is no prohibition against any 
kickback that relates to anything other than Medicaid. 

Mr. Snowbarger. What about the other States? 

Mr. WiGGS. In Arizona, we have an anti-kickback statute, but 
there has to be a nexus to the Medicaid program. You can usually 
establish a nexus to the Medicaid program simply because a facility 
delivers services. But the difficulty lies in that the statute is so 
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convoluted, really, on how it defines what the quid pro quo that it 
is of no value, frankly, for staunch enforcement efforts. 

Mr. Spahr. In New York, the answer is, it depends on the service 
that’s being rendered. We have a kickback statute similar to Arizo- 
na’s that makes it a felony to pay a kickback of over $7,000 in con- 
nection with the Medicaid program. However, it’s only a crime for 
a medical provider to do so, because of the way the statute was 
originally drafted; whereas, the Federal law makes it a crime for 
any person to do so. 

There has been introduced in our legislature this year a felony 
all-payor kickback statute. But also on the books, it is a crime 
under our public health law to make a self-referral or a kickback 
with respect to certain types of services, which would include lab- 
oratory services, radiation therapy, x ray, things of that type. So 
while it doesn’t cover all services under that case, it does cover cer- 
tain services. 

Mr. Snowbarger. Let me go to a little different issue, and that’s 
on the dual eligible population. Do I understand from all of you 
that one of the major problems there is that — well, maybe I need 
to ask an initial question. 

What tools and methods do you normally use to investigate these 
potential fraud situations? In connection with that, I note that you 
just don’t have access to the Medicare side of things. So how do you 
get a handle on the dual eligible fraud issue? 

Does that look for a simple answer? 

Ms. McElroy. Well, there’s a simple answer, and the answer is, 
it’s very difficult to do. We go beyond that. I think Stephen Spahr 
mentioned this, as well. When the Medicaid program pays a co-pay, 
we can’t even tell what the underlying service was unless we go 
back to the Medicare intermediary and get a copy of the claim. 

So, we don’t even know what this money is paid for. We would 
be unable to tell whether or not a therapy service that was billed 
to Medicaid had also been billed 100 percent to Medicare, because 
we would not know what the Medicare billings were. So that be- 
comes extraordinarily difficult. 

We don’t have jurisdiction, currently, to investigate and pros- 
ecute any Medicare fraud. That lies with the U.S. attorney’s office 
in Maryland. So we don’t have any incentive to look at it, and we 
actually really probably should not look at it. So it becomes dif- 
ficult. 

The situation we’re talking about here, where Medicaid and 
Medicare are paying for a patient, for the same day, in a nursing 
home, really is a Medicaid issue, because Medicaid, as the payor 
of last resort, is the program that I would see as the one primarily 
harmed by such a scheme. 

In order to get that information, I have gone to HCFA and asked 
them to provide the information for all of the Maryland nursing 
home residents to me, and they have indicated that this is possible. 

Mr. Snowbarger. That it is possible? 

Ms. McElroy. It is possible. In fact, I don’t believe it’s going to 
be very difficult. 

Mr. Snowbarger. OK. So this has just been a matter of asking 
for that information, and you will be able to coordinate? 
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Ms. McElroy. Well, I will say it took me 2 years trying to figure 
out where to go to get it, but yes, the answer is just asking, exe- 
cuting a Memorandum of Understanding, which is similar to that 
which HCFA has with the Federal Bureau of Investigation. 

Mr. Snowbarger. It may get back to Mr. Allen’s comment that 
50 States shouldn’t have to figure this out, that HCFA should fig- 
ure it out and be able to offer it. 

Mr. Allen. In collaboration with the Medicaid States. If one 
State gets a bright idea, it should quickly get spread to the other 
50 States, and HCFA would be the obvious vehicle to do that. 

If I could just add, there is a wonderful instrument out there, 
and that is the Medicare nursing home-cost report. It is a stepped- 
down cost report. What that means is, it isolates the costs associ- 
ated with the Medicare client, the Medicaid client, and other 
payors, which is pretty much the business. 

I say it’s a wonderful instrument because it’s much more sophis- 
ticated a tool than what most States are using for their own cost 
reporting mechanisms. The way that we were able to identify our 
problem was, it came out of the Medicare cost report. The only 
problem with the Medicare cost report is that it’s slow to be au- 
dited. So oftentimes you, in the State, are dealing with a 1996 or 
1997 cost basis, but the Medicare cost report perhaps is reflecting 
costs in 1994. 

So it makes it hard for the comparison to be done, but it can tell 
a big part of the story. And like I said, it’s a wonderful instrument, 
and all States should be encouraged to secure the Medicare cost re- 
port in their States, and analyze it and put it on spreadsheets. 
What will come from it is very valued and good information. 

Quite frankly, in my State, I require the nursing facilities to sub- 
mit their latest Medicare cost report when they submit their Med- 
icaid cost reports, just so I can do this comparison. And it’s inter- 
esting, the nursing homes get a little grumpy in handing over the 
Medicare cost report. They will do it, but they complain about it. 
I think one of the reasons why they complain about it is, they know 
we’re doing these comparisons and things of that nature. 

Mr. Snowbarger. Yes. 

Mr. WiGGS. I might add that, typically, we will be called into a 
facility, for example, because of a patient abuse type of case that 
opens the door to investigation of resident abuse, physical abuse. 

We will often see that there may be some allegations that some 
staff may want to say about, you know, billing patterns, et cetera. 
But usually we will have to just carve out maybe the abuse allega- 
tions and separate them from the fraud allegations; whereas, we 
would really prefer to be able to put those together. 

Because not only do you have crossover between the two pro- 
grams, but, typically, in a patient abuse type of investigation, we 
may want to look at how these services are being billed, or is that 
part of the problem. But we end up referring those types of cases 
to the Office of Inspector General, appropriately so, but they may 
not have the inclination nor the interest nor the resources focused, 
at that time, on that particular case. 

So a lot of it is energy-driven, which is determined by, if you 
have an investigative unit that’s in there, that’s looking, and has 
the energy to go forward with the prosecution, why not bring all 
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components together and be able to deal with it that way, rather 
than carving it out. 

Mr. Snowbarger. This is a very elementary, basic question: 
what are the consequences for the perpetrator of the fraud? 

Ms. McElroy. In Maryland, 5 years in jail and a $10,000 fine. 

Mr. Snowbarger. OK. 

Mr. WiGGS. In Arizona, it depends on the class of felony. If it’s 
a fraud scheme, class 2 felony, it depends on how many prior con- 
victions, et cetera, but you’re looking at up to 10, 15 years, poten- 
tially. Typically, though, white collar crime, you know, first offense, 
is not viewed as abhorrent, if you will, as some kind of blue collar 
crime, if you will. So probation or something like that usually oc- 
curs. 

Mr. Snowbarger. What is the range of the fines? I’m sorry. Was 
it $5,000? $10,000. 

Ms. McElroy. $10,000 in Maryland, currently. We have just 
passed a new statute which would increase that up to $250,000, in 
the case of a corporate provider. 

Mr. WiGGS. Up to $150,000, for an individual, for Arizona. 

Mr. Spahr. In New York, if, say, it’s a larceny of over $1 million, 
it would be mandatory State prison up to a period of 25 years, with 
a fine equal to double the gain. 

Mr. Allen. I certainly don’t know the provisions for criminal 
misconduct, but one of the biggest deterrents would be, you kick 
the vendor out of the program. Right now, there are some limits 
over how long it goes on, but that will get especially a national cor- 
poration’s attention, which is, you’re not only out in Colorado, but 
you’re out in all the other States that you do business in, as well. 
That’s a major deterrent. 

Mr. Snowbarger. Now, is that nationwide? I mean, if you find 
something in Maryland with a national vendor, they can no longer 
be a Medicaid vendor. Is that by Eederal law? 

Ms. McElroy. It’s Eederal law. If there is a criminal conviction, 
there is a mandatory exclusion of a minimum of 5 years for a 
health care related offense. 

Mr. Snowbarger. Corporate offenders, up to $250,000. What 
constitutes a corporate offender, if you’re incorporated? 

Ms. McElroy. Anyone who is not an individual. 

Mr. Snowbarger. OK. 

Ms. McElroy. Again, we patterned that on the Eederal statute. 

Mr. Snowbarger. OK. Is that enough deterrence? I mean, if 
you’re talking about multimillions of dollars. Now, in New York, I 
understand, where you’ve got a multiple of the benefit that was 
gained, I see that. In other States, I’m concerned that $10,000 is 
certainly worth the risk; $250,000 may be worth the risk. Was it 
$150,000? I don’t remember. 

But are the penalties stiff enough, or is this a risk of doing busi- 
ness that most vendors are willing to take their chances on? 

Ms. McElroy. In cases where there is no real probability of ex- 
clusion, I think it’s a risk of doing business that the vendors will 
accept. 

Mr. WiGGS. I think all criminals, to whatever degree of sophis- 
tication, do some form of cost-benefit analysis, in terms of the like- 
lihood of getting caught, to getting prosecuted, to getting signifi- 
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cant jail time. To the extent that you have aggressive prosecution, 
you’re going to create that deterrent effect. 

Mr. Snowbarger. Do these penalties get to the owners of the 
business? In other words, it’s pretty easy for a corporation, particu- 
larly if they are just doing business in one State, to go out of busi- 
ness. Like we mentioned before, you lose the records at that point. 
Are there penalties, though, for the business owners, if you find the 
fraud? 

Mr. Spahr. If the fraud can be traced directly back to the indi- 
viduals, it is a policy, with our unit, to prosecute both the individ- 
uals responsible for the acts as well as the corporate entities. And 
yes, they would trace directly back. 

I would also just point out, in terms of the deterrent effect, the 
difference between a single State’s attempt to collect, civilly, dol- 
lars, as opposed to the effect of a criminal deterrence. In a recent 
case, we had a subject of an investigation who, being threatened 
with a civil audit by a single State agency, made the statement, 
“Who cares if we get audited; we’ve already made millions.” If that 
becomes the threat of criminal prosecution and a permanent or a 
long-term exclusion, it becomes a significant deterrent to the future 
activity. 

Mr. Snowbarger. Let me throw out one more topic and get a re- 
sponse from all four of you, just real quickly, if I could. Could you 
assess for us what you would see as the value or not of consoli- 
dated billing by nursing homes? In other words, where nursing 
homes are billing for the other providers, so that you’re not getting 
flooded from all different directions, I suppose. 

Ms. McElroy. To be perfectly honest. I’d have to see how it 
worked before I could answer that. It sounds like a good idea, but 
I don’t know whether it would be feasible. 

Mr. Snowbarger. And I’m thinking particularly on the dual eli- 
gibles. 

Mr. WiGGS. I think, in theory, the better you are able to consoli- 
date where the information is going to be to determine fraud, the 
more likelihood you’re going to be able to have effective program 
integrity. But, again, it depends on how it takes place. 

Mr. Spahr. I am in general agreement. I would just be concerned 
that, by creating a billing umbrella in one location, you would per- 
mit criminal activity which may go on around the services done for 
the nursing home that would then never hit the information data 
bases that the Government programs maintain. Either the names 
of the vendors or the services that they are billing would never ap- 
pear anywhere except under the name of a facility. 

Mr. Snowbarger. So it would depend on how the program is set 
up. 

Mr. Allen. I really can’t comment on whether a consolidated 
billing process would solve the problem. You may have other dif- 
ficulties, which is then the nursing home is responsible for the 
pharmacy billing, and all the rest of it, and I’m not sure you would 
necessarily want that. 

It does seem to me that you should allow the States to experi- 
ment with more managed care type operations in long-term care, 
for the dual eligibles, which is, all the billing information now goes 
to one HMO that has to pay all the Medicare and the Medicaid 
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bills, with all that information being centralized, plus the financial 
responsibility. You’ve brought marketplace dynamics onto the prob- 
lem, which is, why do I want to pay for this; I think I already paid 
for this somewhere else. 

Mr. Snowbarger. Thank you very much. 

Mr. Towns. 

Mr. Towns. Thank you. 

I just wanted to explore something that was raised earlier. Now, 
I understand, in terms of if a person is convicted in one State, then 
they can’t practice in that State, hut I’m not sure, in terms of 
whether or not we are able to do this nationally. If a company is 
doing business in more than one State, do we really have the infor- 
mation to prevent them from doing business elsewhere? 

Ms. McElroy. Yes, we do. The Medicaid Fraud Control Units are 
required to report their convictions to the Federal Government. The 
Office of Inspector General regularly publishes, and it is on the 
Internet, a list of all of the providers that are barred from doing 
business. If Maryland convicts someone, the Federal Government 
will bar that provider from participating in the Medicare program 
and in any other State Medicaid program. 

Mr. Towns. The same? 

Mr. Allen. Yes. Indeed, the information is well shared. So, in- 
deed, if something happened in New York, we do learn about it in 
Colorado. We get those just about on a monthly basis. 

The only thing I would throw out for consideration is, is 5 years 
long enough? We’ve seen in Colorado where a nursing home owner 
was found guilty of fraud. They waited their 5 years, and they 
came back. And it was quite disturbing to me, because I thought 
we had seen the last of them. So I’m not sure if 5 years is long 
enough. In a business cycle, it’s not really very long. 

Mr. Towns. Let me ask a question along those lines. Let me 
make sure, because this is a part where we’ve had a lot of prob- 
lems, in terms of dealing with various pharmacists, in particular, 
in terms of doing business in different States. Shut them down in 
one State; they do in the next State. 

Let me ask, in terms of the extent of that, that means, if it’s a 
husband, can a wife take over the business? What are we really 
talking about here? Or is it the fact that, one brother is convicted, 
then the other one now takes over and is able to do business? 

I just want to get as close to this as we can, because I just feel 
that there is a big problem in terms of fraud. So you grab me, and, 
of course, my younger brother now takes over and still continues 
to do business. He might even change the name for a minute, and 
then 5 years later we change it back. Is that a problem? 

Mr. Spahr. It’s a problem. It’s also a problem of proof, in many 
respects. In New York, I believe it’s an unacceptable practice for 
any Medicaid provider to employ a person who has heen debarred 
from any State or Federal program, or to have them have an own- 
ership, I believe, of more than 5 percent. 

But proving the existence of the relationship between yourself 
and your brother, that you actually have an interest or that you 
are actually performing a service for that company, can he ex- 
tremely difficult. We have done it, on occasion. Where we have 
been able to prove that a debarred provider is out acting as a sales- 
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man for a company, we have been able to put the additional com- 
pany out of business or put them out of the system. It’s a difficult 
question to prove. 

Mr. WiGGS. I would say there’s nothing stopping that individual 
from closing down their shop, incorporating under a new name, and 
having a new board of directors, their brother, or something like 
that, and continuing on in the practice. I don’t see how that’s going 
to be — as Steve says, it’s going to be hard to establish the relation- 
ship, the link there, to be able to say that that falls under the ex- 
clusion categories. I think your concern is well-founded. 

Mr. Allen. The only thing I would add is that I’ve seen the same 
dodge that you’re describing. You do get the brother, and then you 
find a sister comes in to operate the company, things of that na- 
ture, or the wife, or what have you. We’ve seen that very same 
thing, and it is, from what I can tell from our Medicaid Fraud Con- 
trol people, very hard to stop it. 

Mr. Towns. It’s a tough situation, I tell you. But thank you very, 
very much. 

Mr. Chairman, I yield back. 

Mr. Snowbarger. Thank you. 

Thank you to the panel members. I think that will conclude the 
questioning of this panel, and we will move on to the next. 

Mr. Grob and Ms. Aronovitz, if you will come forward, we will 
swear you in and get started on the next round. I should have 
caught both of you before you sat down. If you would both stand 
up, we’ve made a practice of swearing in those who are going to 
testify before us. So if you would raise your right hand. 

[Witnesses sworn.] 

Mr. Snowbarger. Mr. Grob, if you want to lead. 

Mr. Grob. Mr. Chairman, would you mind if Ms. Aronovitz goes 
first? 

Mr. Snowbarger. That’s fine with me. I have no problem with 
that. 

Ms. Aronovitz. 

STATEMENTS OF LESLIE ARONOVITZ, ASSOCIATE DIRECTOR, 

HEALTH FINANCING AND SYSTEMS ISSUES/HEHS, GENERAL 

ACCOUNTING OFFICE; AND GEORGE GROB, DEPUTY INSPEC- 
TOR GENERAL FOR EVALUATIONS AND INSPECTIONS, DE- 
PARTMENT OF HEALTH AND HUMAN SERVICES 

Ms. Aronovitz. Members of the subcommittee, I am pleased to 
be here today to discuss the challenges that exist in combating 
fraud and abuse in the nursing facility environment. While the 
Medicaid program, as you heard, is the largest payor for nursing 
facility care. Medicare does pay a substantial portion of the health 
care costs of nursing facility residents. 

For the opportunistic provider, a nursing home represents a vul- 
nerable elderly population in a single location, and the opportunity 
for multiple billings. That is why it is so important for nursing fa- 
cilities to be aware of and oversee the services and supplies that 
are being billed on residents’ behalf 

While most providers abide by the rules, some providers of sup- 
plies and services have used the nursing facility setting as a target 
of opportunity. This has occurred for two main reasons: First, the 
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complexities of the reimbursement process invite exploitation. And 
second, insufficient control over Medicare claims has reduced the 
likelihood that inappropriate claims will be denied. 

First, I would like to briefly address the complexities of the reim- 
bursement system. Ancillary services and items for Medicare bene- 
ficiaries in nursing facilities can be provided by the nursing facility 
itself, a company wholly or partially owned by the nursing facility, 
or an independent supplier or practitioner. As a matter of fact, our 
work has shown that independent providers and suppliers can bill 
directly for services or supplies without confirmation from the 
nursing facility that the care or items were necessary or delivered 
as claimed. 

Billing for therapy service is even more complicated. Reimburse- 
ment rates and procedures vary according to the patients cir- 
cumstances, who provides the services, and who submits the bills 
to Medicare. These factors also affect the type of contractor which 
reviews and processes the claims, and whether the claim is paid 
from Part A or Part B. 

Until recently, HCFA had not established salary guidelines, 
which are needed to define reasonable costs for occupational or 
speech therapy. Even for physical therapy, for which salary guide- 
lines do exist, the Medicare established limits don’t apply if the 
therapy company bills Medicare directly. 

In regard to HCFA’s lax oversight, we have long been critical of 
the unstable funding support HCFA’s contractors have to carry out 
program integrity activities. While Medicare contractors do employ 
a number of effective automated controls to prevent some inappro- 
priate payments, our 1996 report on 70 fraud and abuse cases 
showed that atypical charges or very large reimbursements rou- 
tinely escape those controls and typically went unquestioned. 

Initiatives on various fronts are now under way to address fraud 
and abuse that we are talking about today. To address the root 
cause of the problems, the administration has announced an initia- 
tive to change the way Medicare reimburses for services and sup- 
plies in skilled nursing facilities. They are calling this consolidated 
billing. 

This proposal will require skilled nursing facilities to bill Medi- 
care for all services provided to their beneficiary residents, except 
for physician and some other practitioner services. We support this 
proposal. A consolidated billing requirement would make it easier 
to control payments for these services and give nursing facilities 
the incentive to monitor them. 

In regard to therapy services, after a lengthy administrative 
process, HCFA proposed salary guidelines last month for occupa- 
tional and speech therapists, and revised current guideline 
amounts for physical and respiratory therapists who furnish care 
to beneficiaries under a contractual arrangement with a nursing fa- 
cility. The administration estimates these changes will result in 
savings to Medicare of $1.7 million between now and the year 
2001. 

On the legislative front, the Health Insurance Portability and Ac- 
countability Act established the Medicare Integrity Program, which 
ensures that the program safeguard activities function is funded 
separately from other processing activities. The act also included 
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provisions on administrative simplification, and there is also a re- 
quirement that HCFA send out explanations of Medicare benefits 
for all services hilled, not just where co-payments or deductibles 
are involved. 

We are encouraged by these recent efforts to combat fraud and 
abuse. As more details concerning these or other proposals become 
available, we will be glad to work with the subcommittee and oth- 
ers to sort out their potential implications. 

This concludes my prepared remarks, and I would be happy to 
answer any questions. 

[The prepared statement of Ms. Aronovitz follows:] 
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Statement of Leslie G. Aronovitz, Associate Director 

Health Financing and S3rstems Issues 

Health, Education, and Human Services Division 

Mr. Chairman and Members of the Subcommittee, 

I am pleased to be here today to discuss the challenges that exist in combatting fraud 
and abuse in the nursing facility environment. While the Medicaid program is the largest 
single payer for nursing facility care, Medicare, the national health insurance program for 
the elderly and certain disabled people, pays a substantial proportion of the health care 
costs of nursing facility residents. For the opportunistic provider, a nursing home 
represents a vulnerable elderly population in a single, location and the opportunity for 
multiple billings. Many nursing home patients are cognitively impaired, and their care is 
controlled by the nursing facility. Because these patients would probably not realize what 
items or special services were billed on their behalf, some providers may take advantage 
of the situation by submitting fraudulent claims. 

My comments will draw heavily from reports we have recently issued that focused on 
cost growth and fraudulent and abusive billings for ancillary services and supplies for 
nursing facility residents.^ I will describe how providers have exploited the Medicare 
program, why they were able to do so, and what steps have been taken to protect the 
program from the recurrence of such reimbursement schemes. I will also describe the 
special vulnerabilities associated with individuals who are eligible for both Medicare and 
Medicaid. They are poor and are less likely to have family members in the community to 
represent their interests. 

In summary, while most providers abide by the rules, some unscrupulous providers of 
supplies and services have used the nursing facility setting as a target of opportunity. 

This has occurred for several reasons: 

- the complexities of the reimbursement process invite exploitation and 

- insufficient control over Medicare claims has reduced the likelihood that 
inappropriate claims will be denied. 

We are encouraged by a number of recent efforts to combat fraud and abuse-the 
pending implementation of provisions in the Health Insurance Portability and 
Accountability Act (HIPAA) and a legislative proposal made by the administration. While 
these efforts should make a difference in controlling fraud and abuse in nursing homes, it 
is too early to tell whether these efforts will be sufficient. 

BACKGROUND 

Medicare falls within the administrative jurisdiction of the Health Care Financing 
Administration (HCFA) of the Department of Health and Human Services (HHS). HCFA 


^See the list of related GAO products at the end of this testimony. 
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establishes regulations and guidance for the program and contracts with about 72 private 
companies-such as Blue Cross and Aetna-to handle claims screening and processing and 
to audit providers. Each of these commercial contractors works with its local medical 
community to set coverage policies and pz^nnem controls. As a result, billing problems 
are handled, for the most part, by contractors, and they are the primary referral parties to 
law enforcement agencies for suspected fraud. 

Medicare's basic nursing home benefit covers up to 100 days of certain posthospital 
stays in a skilled nursing facility.- Skilled nursing facilities submit bills for which they 
receive interim payment; final payments are based on costs within a cost-limit cap. This 
benefit is paid under part A, Hospital Insurance, which also pays for hospital stays and 
care provided by home health agencies and hospices. 

Even if Medicare beneficiaries do not meet the conditions for Medicare coverage of a 
skilled nursing facility stay, they are still eligible for the full range of part B benefits. 
Although Medicaid or the resident may be pa 3 ring for the nursing home, Medicare wiU p^ 
for ancillary services and items such as physical and other types of therapy, prosthetics, 
and surgical dressings. Part B is voluntary part of the Medicare program that 
beneficiaries may elect and for which they pay monthly premiums. Part B also pays for 
physician care and diagnostic testing. 

About 6 million people have both Medicare and Medicaid coverage, and, of these, ovot* 
4.8 million represent state "buy-ins" for Medicare coverage.® Dually eligible beneficiaries 
are among the most vulnerable Medicare beneficiaries. They are generally poor,- have a 
greater incidence of serious and chronic conditions, and are much more likely to be 
institutionalized. As a matter of fact, about 1.4 million reside in institutions, while only 
600,000 of the approximately 31 million Medicare beneficiaries without Medicaid coverage 
are in institutions. Over half of all dually eligible patients over 85 reside in nursing 
facilities. 

When a copayment is required, a Medicare beneficiary or a representative designated by 
the beneficiary, receives an "Explanation of Medicare Benefits" (EOMB), which specifies 
the services billed on behalf of the individual. The EOMB is an important document 
because beneficiaries and their families can use it to verify that the services were actually 
performed. The dttally eligible population, howes^r, often does not have a representative 
in the community to receive and review this document In fact, mai^ nursing home 
patients actually have the niirsing home itself receive the EOMBs on their behalf. 


®Under the Medicare part A nursing home benefit, skilled nursing facilities are nursing 
homes th^ maintain a full-time staff of medical professionals who provide daily care for 
patients with complex medical or rehabilitative needs. 

^States frequently pay the premium for part B coverage for Medicaid recipients. 
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MULTIPI.E BILLING METHODS FOR SF.RVICF.S IN NURSING 
FACIIiTIES LEAVE MEDICARE VIJI.NF.RABI.E 


In 1996, Medicare spent $11.3 billion on skilled nursing facility benefits and an 
undetermined amoimt on part B ancillary services and items. The providers of these 
services and items can bill Medicare in a variety of ways. With this variety comes the 
opportunity to blur the transactions that actually took place and inflate charges for 
services rendered. 

Ancillary services and items for Medicare beneficiaries in nursing facilities can be 
provided by the nursing facility itself, a company wholly or partially owned by the nursing 
facility, or an independent supplier or practitioner. Our work has shown that 

- independent providers and suppliers can bill Medicare directly for services or supplies 

without the Imowledge of the beneficiary or the facility and 

- companies that provide therapy are able to inflate their billings. 

Outside Providers antlSuppUers Bill Medicare Directly 

Nursing f^ilities often do not have the in-house capability to provide all the services 
and supplies that patients need Accordingly, outside providers market their services and 
supplies to nursing facilities to meet the needs of the facilities' patients. HCFA's 
reimbursement system allows these providers to bill Medicare directly without 
confirmation from the nursing facility or a physician that the care or items were 
necessary or delivered as claimed. As a result, the program is vulnerable to exploitation. 

According to the HHS Inspector General, provider representatives typically enter 
nursing facilities and offer to handle the entire transaction-from reviewing medical 
records to identify those patients their products or services can help, to billing 
Medicare-with no involvement by nursing facility staff. Some of these facilities allow 
providers or their representatives to review patient medical records despite federal 
regulatory standards prohibiting such unauthorized review. These representatives gain 
access to records not because they have any responsibility for the direct care of these 
patients, but solely to market their services or supplies. From these records, 
unscrupulous providers can obtain all the information necessary to order, bill, and be 
reimbursed by Medicare for services and supplies that are in many instances not 
necessary or even provided. In 1996, we reported the following examples:^ 


^ Fraud and Abuse: I^roviders Target Medicare Patients in Nursing Facilities CGAO/HEHS- 
96-18, Jan. 24, 1996). 
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- A group optometric practice performed routine eye examinations on nursing 
facility patients, a service not covered by Medicare. The optometrist was always 
preceded by a sales person who targeted die nursing facility's director of nursing 
or its social worker and claimed the group was olfering eye examinations at no 
cost to the facility or the patient. The nursing facility gave the sales person access 
to patients' records, and this person then obtained the information necessary to file 
claims. Nursing staff would obtain phj^icians' orders for the "fi'ee" examinations, 
and an optometrist would later arrive to conduct the examinations. The billings to 
Medicare, however, were for services other than eye examinations-services that 
were never furnished or were unnecessary. 

- The owner of a medical supply company approached nursing facility administrators 
in several states and offered to provide supplies for Medicare patients at no cost to 
the facility. After reviewing nursing facility records, this company identified 
Medicare beneficiaries, obtained their Medicare numbers, developed lists of 
supplies on the basis of di^noses, identified attending physicians, and made copies 
of signed physician orders in the files. The supplier then billed Medicare for items 
it actually delivered but also submitted 4,000 fraudulent claims for items never 
delivered. As part of the 1994 judgment, the owner forfeited $328,000 and was 
imprisoned and ordered to make restitution of $971,000 to Medicare and $60,000 to 
Medicaid. 

- A supplier obtained a list of Medicare patients and their Medicare numbers from 
another supplier who had access to this information. The first supplier billed 
Medicare for large quantities of supplies that were never provided to these patients, 
and both suppliers shared in the approximately $814,000 in reimbursements. 

We found that nursing home staffs giving providers or their representatives 
insqipropriate access to patient medical records was a major contributing cause to the 
fraud and abuse cases we reviewed. 

Reimbursement for Therapy Series, 

Is Complicated and Vulnerable to Waste and Abuse 

Many nursing facilities rely on specialized rehabilitation agencies-also termed 
outpatient therapy agencies-to provide therapy services. These agencies can be 
multilayered, interconnected organizations-each layer adding costs to the basic therapy 
charge— that use outside billing services, which can also add to the cost. In those 
situations in which the nursing facility contracts and pays for occupational and speech 
therapy services for a Medicare-eligible stay, Medicare might pay the nursing facility what 
it was charged because of the limited amount of review conducted by claims processing 
contractors. In practice, however, because of the difficulty in determining what are 
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reasonable costs and the limited resources available for auditing provider cost reports, 
there is little assurance that inflated charges are not actually being billed and paid.'’ 

Until recently, HCFA had not established salary guidelines, which are needed to defme 
reasonable costs for occupational or speech therapy. Without such benchmarks, it is 
difficult for Medicare contractors to judge whether therapy providers overstate their 
costs. Even for physical therapy, for which salary guidelines do exist, the Medicare- 
established limits do not apply if the therapy company bills Medicare directly. 

This is why Medicare has been charged $150 for 15 minutes of therapy when surveys 
show that average statewide salaries for therapists employed by hospitals and nursing 
facilities range from $12 to $25 per hour. Our analysis of a sample drawn from a survey 
of five contractors found that over half of the claims they received for occupational and 
speech therapy from 1988 to 1993 exceeded $172 in charges per service. Assuming this 
was the charge for 15 minutes of treatment-which industry representatives described as 
the standard bilUng unit-the hourly rate charged for these claims would have been more 
than $688. It should be noted that neither HCFA nor its contractors could accurately tell 
us what Medicare actually paid the providers in response to these claims. The amount 
Medicare actually pays is not known until long after the service is rendered and the claim 
processed. Although aggregate payments are eventually determinable, existing databases 
do not provide actual payment data for any individual claim. 

LAX OVERSIGHT PROVtPES LTITLE CHANCE OF TIMELY 
DETECTION OF EXCESSIVE MEDICARE REIMBURSEMENTS 

HCFA pays contractors to process claims and to identify and investigate potentially 
fraudulent or abusive claims. We have long been critical of the unstable funding support 
HCFA's contractors have to cany out these program integrity activities. We recently 
reported that funding for Medicare contractor program safeguard activities declined from 
74 cents to 48 cents per claim between 1989 and 1996. During that same period, the 
number of Medicare claims climbed 70 percent to 822 million.® Such budgetary 
constraints have placed HCFA and its contractors in the untenable position of needing to 
review more claims with fewer resources. 

While Medicare contractors do employ a number of effective automated controls to 
prevent some inappropriate payments, such as suspending claims that do not meet certain 
conditions for payment for further review, our 1996 report on 70 fraud and abuse cases 
showed that atyplc^ charges or very large reimbursements routinely escaped those 


^Medicare reimbursement in these instances is supposed to be based on the providers' 
"reasonable costs." 

® High Risk Series: Medicare (GAO/HR-97-10, Feb. 1997). 
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controls and typically went unquestioned.' The contractors we reviewed had not put any 
"triggers" in place that would halt payments when cumulative claims exceeded reasonable 
thresholds. Consequently. Medicare reimbursed providers, who were subsequently found 
guilty of fraud or billing abuses, large sums of money over a short period without the 
contractor's becoming suspicious. The following examples highlight the problem: 

- A supplier submitted claims to a Medicare contractor for surgical dressings 
furnished to nursing facUity patients. In the fourth quarter of 1992, the contractor 
paid the supplier $211,900 for surgical dressing claims. For the same quarter a 
year later, the contractor paid this same supplier more than $6 million without 
becoming suspicious, despite the 2,800-percent increase in the amount paid. 

- A contractor paid claims for a supplier's body jackets* that averaged about $2,300 
per quarter for five consecutive quarters and then Jumped to $32,000, $95,000, 
$235,000, and $889,000 over the next four quarters, with no questions asked. 

In other instances, we found that providers that were subsequently investigated for 
wrongdoing billed and were paid for quantities of services or supplies that were 
unnecessary or could not possibly have been furnished: 

- A contractor reimbursed a clinical psychology group practice for individual 
psychotherapy visits lasting 45 to 50 minutes when the top three billing 
psychologists in the group were allegedly seeing from 17 to 42 nursing facility 
patients per day. On many days, the leading biller of this group would have had to 
work more than 24 uninterrupted hours to provide the services he claimed. 

- A contractor paid a podiatrist $143,580 for performing surgical procedures on at 
least 4,400 nursing facility patients during a 6-month period. For these services to 
be legitimate, the podiatrist would have had to serve at least 34 patients a day, 5 
days a week. 

The Medicare contractors in these two cases did not become suspicious until they 
received complaints from family members, beneficiaries, or competing providers. The 
BOMB was critical in identifying the speciiac items and services being billed to Medicare. 
Although EOMBs have in the past only been required when the beneficiary had a 
deductible or copayment, HIPAA now requires HCFA to provide an explanation of 
Medicare benefits for each item or service for which payment may be made, without 
regard to whether a deductible or coinsurance may be imposed. This provision is still of 


’GAO/HEHS-96-18, Jan. 24, 1996. 

“a body Jacket is a custom-fitted spinal brace made of a rigid plastic material that 
conforms to the body and largely immobiUzes it 
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limited value, however, for nursing home residents who designate the nursing home to 
receive the EOMBs-which is more common for the dually eligible population. 

In other cases, contractors initiated their investigations because of their analysis of 
paid claims (a practice referred to as "postpaimient medical review"), which focused on 
those providers that appeared to be billing more than their peers for specific procedures. 
One contractor, for instance, reimbursed a l^oratory $2.7 million in 1991 and $8.2 million 
in 1992 for heart monitoring services allegedly provided to nursing facility patients . The 
contractor was first alerted in January 1993 through its postpayment review efforts when 
it noted that this laboratory's claims for monitoring services exceeded the norm for its 
peers. 

In all these cases, we believe the large increases in reimbursements over a short 
period or the improbable cumulative services claimed for a single day should have alerted 
the contractors to the possibility that something unusual was happening and prompted an 
earlier review. People do not usually work 20-hour days, and billings by a provider for a 
single procedure do not typically jump 13-fold from one quarter to the next or 
progressively double every quarter. 


INITIATIVES NOW UNDER WAY TO ADDRESS 
LONG-STANDING PROBLEMS 

Initiatives on various fronts are now under way to address firaud and abuse issues we 
have discussed here today. Several of these initiatives, however, are in their early stages, 
and it is too soon to assess whether they will, in fact, prevent fraud and abuse in the 
nursing facilities environment 


Last year, we recommended that HCFA establish computerized prepayment controls 
that would suspend the most aberrant claims. HCFA has since strengthened its 
instructions to its contractors, directing them to implement prepayment screens to 
prevent payment of billings for egregious amounts or patterns of medically unnecessary 
services or items. HCFA also authorized its contractors to deny automatically the entire 
line item for any services that exceed the egregious service limits. 

In regard to therapy services, after a lengthy administrative process, HCFA proposed 
salary guidelines last month for physical, occupational, speech, and respiratory therapists 
who furnish care to beneficiaries under a contractual arrangement with a skilled nursing 
facility. The administration estimates these changes will result in savings to Medicare of 
$1.7 billion between now and the year 2001, and $3.9 billion between now and the year 
2006. The proposed rule would revise the current guideline amounts for physical and 
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respiratory therapies and introduce, for the first time, guideline amounts for occupational 
therapy and speech/language pathology services. 

In March 1995, the Secretary of HHS launched Operation Restore Trust (ORT), a 2- 
year interagency, intergovernmental initiative to combat Medicare and Medicaid fraud and 
abuse. ORT targeted its resources on three health care areas susceptible to exploitation, 
including nursing facility care in five states (California, Florida, Illinois, New York, and 
Texas) with high Medicare and Medicaid enrollment and rapid growth in billed services. 

To address the root cause of the problems cited here today, the administration has 
also announced an initiative to change the way Medicare reimburses for services and 
supplies in skilled nursing facilities: consolidated billing. More specifically, the 
administration has announced that it will propose requiring skilled nursing facilities to bill 
Medicare for all services provided to their beneficiary residents except for physician and 
some other practitioner services. We support this proposal. We and the HHS Inspector 
General have reported on problems, such as overutilization of supplies, that can arise 
when suppliers bill separately for services for nursing home residents. 

A consolidated billing requirement would make it easier to control payments for these 
services and give nursing facilities the incentive to monitor them. The requirement would 
also help prevent duplicate billings and billings for services and items not actually 
provided. In effect, outside suppliers would have to make arrangements with skilled 
nursing facilities so that they would bill for suppliers' services and would be financially 
liable and medically responsible for the care. 


HIPAA established the Medicare Integrity Program, which ensures that the program 
safeguard activities function is funded separately from other claims processing activities. 
HIPAA also included provisions on "administrative simplification." A lack of uniformity in 
data among the Medicare program, Medicaid state plans, and private health entities often 
makes it difficult to compare programs, measure the true effect of changes in health care 
financing, and coordinate payments for dually eligible patients. For example, HIPAA 
requires, for the first time, that each provider be given a unique provider number to be 
used in billing all insurers, including Medicare and Medicaid. 

The new provisions also require the Secretary of HHS to promulgate standards for all 
electronic health care transactions; the data sets used in those transactions; and unique 
identifiers for patients, employers, providers, insurers, and plans. These standards will be 
binding on all health care providers, insurers, plans, and clearinghouses. 
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CONCLUSION 

The multiple ways that providers and suppliers can bill for services to nursing home 
patients and the lax oversight of this process contribute to the vulnerability of payments 
for the health care of this population. As a result, excessive or fraudulent billings may go 
undetected. We are encouraged, however, by the administration's recent proposal for 
consolidated billing, which we believe will put more responsibility on nursing home staff 
to oversee the services and items being billed on behalf of residents. As more details 
concerning these or other proposals become available, we will be glad to work with the 
Subcommittee and others to help sort out their potential implications. 


This concludes my prepared remarks. 1 will be happy to answer any questions. 


For more information on this testimony, please call Leslie G. Aronovitz on (312) 220- 
7600 or Donald B. Hunter on (617) 565-7464, Lisanne Bradley also contributed to this 
statement 
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Mr. Snowbarger. Thank you. 

Mr. Grob. 

Mr. Grob. Mr. Chairman and Mr. Towns, all of my colleagues on 
both panels have given numerous examples of fraud, waste, and 
abuse in the nursing home setting. I have a set of my own, but I 
thought that it might be more useful if I would just take a few 
minutes to try to explain at least the backbone of the complicated 
reimbursement system that currently exists in the Medicare and 
Medicaid programs. 

I can’t explain it in all of its complexity, but at least I can outline 
the major features of it. Even at the highest level of aggregation, 
I think you will see that it is, indeed, a very complex system. It 
reminds me of Gordian’s knot, for which there was a promise that, 
if it was untied, the untier could conquer the world. No one ever 
untied it, although Alexander the Great came up with a solution 
which I will refer to at the end of my presentation. 

The system is outlined on the charts that you see before you. 
First of all, it is good to remember that we are talking about sev- 
eral different financing sources for nursing homes. The first one is 
Medicare Part A, about $9 billion in 1995. What we’re talking 
about there is the basic payment that is made to a Medicare bene- 
ficiary who is in a nursing home to receive skilled nursing care 
after a hospital stay. I will call this a Medicare Part A stay, and 
we are talking about basically being in the nursing home, with 
some services, collateral services, related to that. 

Medicaid, $33 billion in 1995, would be for poor individuals who 
receive care under the Medicaid program to be in a nursing home. 
This could include skilled care, or it could also include long-term 
care. I have included in that $33 billion the money spent for both 
kinds of nursing homes, not just the skilled nursing homes. 

Now, the reason that I put Medicare Part B last instead of put- 
ting it right into Part A, where most people think it belongs, is be- 
cause the payments made under Part B would be for other services, 
physician services, for example, or some of the other services people 
have mentioned. I will refer to some of them later. Those payments 
can be made for a Medicare beneficiary in a nursing home, no mat- 
ter which nursing home that beneficiary is in. 

So, for example, if a Medicare beneficiary is in a Medicare Part 
A paid stay, the physician’s payment will be made out of Medicare 
Part B. But if that Medicare patient is also poor and is in a Med- 
icaid nursing home. Medicare Part B will still pay the physician’s 
payment for that resident, and that’s logical enough. But it also 
provides other services, as well, some of which might duplicate pay- 
ments made under Part A or in the Medicaid program. 

Now, on the other chart, we can see clearly what the structure 
of the payment is. Under the Medicare Part A program, the pay- 
ment is divided into three parts: a per diem, which is basically 
room and board and related services that all nursing patients re- 
ceive; the so-called “ancillary services,” primarily therapy services, 
but also things like portable x rays; and capital payments: the 
beds, the facility itself, and things of that nature. 

Medicaid is paid for in a variety of ways, because every State 
sets up its own system for paying for Medicaid programs. There 
you see just a listing of some of the different systems that are used 
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in the Medicaid nursing home. And then Medicare Part B pays for 
supplies and services for Medicare beneficiaries who are in nursing 
homes. 

With all these different payment mechanisms, it would be easy 
to see why a decision that a biller might make would be to bill for 
the service on the line item that would pay the greatest amount. 
That, basically, is what will often happen for the sophisticated bill- 
er. Again, it falls into the categories that Mr. Shays referred earlier 
as legal but troublesome, perhaps. 

I would like to now just give a few examples. Some of them you 
have heard before, but I would like to relate them to that payment 
system, because I think that will help in understanding the pos- 
sible ways to fix it. 

On my left, we see here a pole for a nursing bed. Now, tradition- 
ally, in Medicare, we don’t pay separately for that pole. That pole 
is covered under the capital expenses. It is just a cost item. It is 
well placed in that category because it gives the nursing home the 
incentive to economize in the purchasing of equipment like that. 
They don’t bill for the pole. 

However, recently, starting in 1994, enteral nutrition services 
were regarded as a billable service under Medicare Part B. Now, 
since the nutrient is covered under Medicare Part B, someone 
thought, well, the pole ought to be, as well. So starting in 1994, we 
started receiving billings for the pole. In 2 years, we’ve worked our 
way up to $3.5 million. That was at the end of 1995. 

I think we’re seeing the beginning of one of those rocket ship 
curves that we see so often in the billing practices, where we’re 
going to see something take off, because as people begin to under- 
stand that they can bill for these, they will. 

Also, the incentives change. If you were, under Medicare Part A, 
receiving reimbursement for that pole under capital expenses, you 
would try to bulk purchase them. And if you did, you could get 
them for about $33 each. But if you bill Medicare Part B, you can 
get $110 for that pole. This is an example of where the billing 
mechanism does provide incentives for things that could be very in- 
efficient. 

Mr. Chairman, I see that I’ve used up my 5 minutes on one ex- 
ample. I could give a few more. If you have a preference, I will end 
my testimony here. If you would like me to give a few more, I 
would be happy to do so. Whatever your choice is. 

Mr. Snowbarger. We have normally allowed people to go beyond 
their 5 minutes, so if you want to continue with a couple more, we 
have the time. We’re going on the second round. Why don’t you go 
ahead. 

Mr. Grob. ok. So we showed with the pole the thing that can 
occur, primarily resulting in a loss of economy. 

Now, let me give you another couple examples. The example of 
the pole that I just gave would fit Mr. Shays’ earlier example of 
legal but dumb, perfectly legal. In fact, if you were a nursing home 
operator, you would probably be chastised by your company if you 
didn’t bill that way. 

Let me give some examples now that I would call outright fraud. 
We found in a study we did that incontinence supplies billed to 
Medicare patients, most of whom were in nursing homes, were 
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falsely billed. Bills were made for services not rendered; they were 
billed for supplies that Medicare doesn’t cover; they were billed for 
excessive use, to the tune of about $100 million a year. 

This is flat-out fraud. The rules were clear. The billers knew they 
were violating the rules. We just put someone in jail for 10 years 
who admitted to billing Medicare for $70 million of incontinence 
supplies, and he received $45 million of that, all illegal billings. 

A couple years ago we looked at wound care supplies under Part 
B for people in nursing homes. Again, about $100 million that 
probably should not have been billed, given the guidelines that 
were in effect in those days. One of them was for 12 miles worth 
of bandages and dressings for one patient and 5 gallons of gel for 
the wounds. Now, we are sure that patient didn’t get that amount; 
it was probably stored in the nursing home for the other patients. 

The famous orthotic body jackets that virtually every speaker 
has mentioned in their testimony was something that we found. 
That was a jacket that Medicare pays about $1,000 for, if you need 
the lumbar support for critical injury of your back, but we were 
finding that people were billing for seat cushions to keep people in 
their wheelchairs. But they were billing for the $1,000 instead of 
the $50 or $100 worth. 

Mr. Shays [presiding]. That’s clearly illegal. 

Mr. Grob. That’s clearly illegal. They were falsely billing for the 
item that clearly was not covered by the Medicare program. We 
found that 95 percent of the billings for that item were illegal bil- 
lings. We started out paying $1 million a year for that item, and 
it suddenly shot up to $14 million year, and 95 percent of that we 
found to be illegal. 

Sad to say, we recently did a study where we looked at mental 
health services for people in nursing homes, and we found that 
one-fourth of the billings that we looked at were not properly 
billed. These were for services that were inappropriate. The pre- 
vious speakers mentioned examples of these: people with Alz- 
heimer’s disease, incapable of understanding, were given therapy 
sessions; or people giving coffee klatches charged for group therapy, 
things of this nature. 

These are examples of where you have outright fraud. And, of 
course, the fraud is possible because, as people have mentioned, it 
is the supplier billing for this without any coordination necessarily 
with the nursing home owner. For some of these supplies, the biller 
could go to the nursing home operator and say, “Look, let me take 
care of things for you. I’ll check your patients out. I’ll make sure 
they get everything they need. And, don’t worry, it won’t cost you 
a penny; I will bill Medicare directly.” And they bill Medicare di- 
rectly for that. 

Consolidated billing is meant to overcome that kind of problem 
of lack of supervision. I might mention that this creates a serious 
problem of quality of care for the patient, as well, since the nursing 
home is not now necessarily supervising the care. As Mr. Towns 
previously made reference to, we have a problem of access to pa- 
tients’ records and a violation of the privacy of records, if suppliers 
go into those nursing homes and look at the records to see how 
much services can be billed for these patients. 
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To show you that every aspect of the system can he “gamed,” if 
you will, and again, perhaps legitimately, I will go back to a case 
of “legal but dumb.” We would be going back to the ancillary serv- 
ices. Several people have mentioned this. If you bill for a service 
such as therapies or portable x rays under ancillary services in- 
stead of under Part B, there is no Part B limit. It’s based on rea- 
sonable charge. So we may end up paying considerably more, even 
several times more, for the same item under the ancillary service 
portion of the payment than we do under Part B. 

In fact, to make matters worse, if the payment is made under ar- 
rangement, there may be additional overhead and business ex- 
penses that are added on, and sometimes those can be higher if 
there is some collaboration between the nursing home operator and 
the nursing home supplier. 

Finally, I would like to mention something that’s not quite on a 
chart, that an earlier speaker mentioned. We are also concerned 
about hospice services for people in nursing homes. There is, in- 
deed, a double payment for that. There are questions being raised 
about the level of service provided for the hospice services and the 
legitimacy of the payments. We have that under study right now, 
and we will be hoping to provide you some information about that 
very soon. 

With regard to solutions for this problem, I believe the knot can- 
not be untied. I believe we should take the approach Alexander the 
Great did, which was to simply cut the knot and then proceed to 
take over the world. And I believe what we need to do here is to 
simply cut the whole thing. If the problem is complexity, I think 
the solution is simplicity. 

So the idea, first, of a prospective payment system under the 
Medicare Part A program is probably a pretty reasonable one 
where a flat payment could cover all the services. This has been 
proposed by the administration, and if it were adopted, our strong 
recommendation would be that you would put as many of the serv- 
ices as possible under that prospective payment rate, so that they 
would not be separately billed under Part B, for example, as sepa- 
rate services. 

In my opinion, this would certainly include enteral nutrition, 
which is basically food for people who need special help with nutri- 
tion, which is one of the reasons why they go to the nursing home. 
It could include all the incontinent supplies, and probably should 
include much of the wound care, as well. 

For the parts that don’t belong under that prospective payment, 
we strongly support the idea of consolidated billing. We recognize 
that this creates additional billing problems; we are well aware of 
that. Perhaps there would even be some inefficiencies. But we be- 
lieve that the nursing home would now have responsibility to su- 
pervise the care that is being given in a nursing home, and we be- 
lieve that would be a step up, as far as quality of care is concerned, 
and also provide a better handle on where to look for problems as 
they occur. 

If those broad kinds of actions cannot be taken, we would rec- 
ommend some fixes such as more limits on what we pay, limiting 
the amount we pay to what a prudent purchaser might pay, for ex- 
ample, per capita payments, and finally, correcting that discrep- 
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ancy between the ancillary and the Part B services that I men- 
tioned earlier. 

So that’s my explanation. I hope that you find it useful. We’re 
happy to answer questions. 

[The prepared statement of Mr. Grob follows:] 
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INTRODlfCnON 

Good Morning, Mr. Chairman. I am George Grob, Deputy Inspector General for Evaluation and 
Inspections of the Department of Health and Human Services. I am here today to discuss traud, 
waste, and abuse in nursing homes. My testimony focuses on the “gaming” of billings by some 
nursing home owners and by suppliers of medical services and supplies. This gaming ultimately 
takes the form of unnecessary services, excessive prices, and fiaudulent billings; and it results in 
a loss of quality of care for the nursing home residents. It will take aggressive administrative 
action and legislation to eliminate these problems. 

The abuws that 1 will discuss involve the so called "dually eligible"— low income eldmly or 
disabled individuals who are entitled to receive bmiefits under both the Medicare and Medicaid 
programs. In the context of nuising homes, these are residents whose nursing home stay is 
financed by Medicaid but who are also receiving medical services and supplies paid for by 
Medicare Part B. 

However, these same problems occur when the nursing home stay is financed under Medicare 
Part A or even under private insurance. The interplay of all these various payment sources is 
complex. In fact, it is this complexity which is die source of most of the vulnerabilities which I 
will describe. 

The material included in this testimony is derived fiom intensive work under an initiative called 
Operation Restore Trust This was a two year demonstration of innovative ways to fight fiairf, 
waste, and abuse in the Medicare program. It focused on problems with home health, nursing 
homes, hospices, and durable medical equipment in five States-New York, Florida, Illinois, 
Texas, and California. It involved conceited and coordinated action by the Office of Inspector 
General, the Health Care Financing Administration, the Administration on Aging, the 
Department of Justice, and other law enforcement agencies. The initiative is now being 
expanded beyond the initial five States and to cover additional programmatic areas within the 
Medicare and Medicaid propams. 
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MEDICARE AND MEDICAID FUNDING OF NURSING HOME SERVICES 

In 1996, almost 3 million persons were in nursing homes whose stay was paid for by either the 
Medicare or Medicaid program. Nursing home care includes a wide variety of services that 
range from skilled nursing and therapy services to assistance with such personal care functions as 
bathing, dressing, and eating. It also includes room and board. 

The Medicare and Medicaid programs together paid $46 billion for nursing care of all kinds in 
1995. This included $42 billion in payments to nursing homes ($9 billion under Medicare Part A 
and $33 billion under Medicaid), and $4 billion (under Medicare Part B) in payments to various 
providers of medical supplies and services for Medicare beneficiaries residing in nursing homes. 

Medicare Part A. Medicare Part A provides up to i 00 days of coverage after hospitalization for 
stays in a skilled nursing home. After 20 days, a daily co-payment of $95 must be paid by fire 
nursing home resident The amount it pays has three separate components— the per diem, 
ancillary costs, and capital costs. 

Per Diem: The: per diem, or routine service costs such as nursing, room and board, and 
administrative and other overhead costs of the facility. These costs are subject to a limit 

Ancillary Services: Ancillary costs include laboratory, radiology, drugs, therapy, and 
other items and services. These are paid on the basis of reasonable costs, but are not 
subject to a limi t as such. 

Capital: Capital is also reimbursed on the basis of cost and is not subject to a limit as 
such. 

A deeper look at the Part A payment methods will reveal additional details about how the per 
diem limit is established and how payments vary depending on whether a nursing home is fiee 
standing or hospital based. Certain nursing homes, under certain conditions, are also allowed to 
elect to be paid on the basis of a prospective payment rate. 

Medicare Part A payments to nursing homes have more than doubled, ftom $3.7 billion in FY 
1992 to $9 billion in FY 1995. The number of beneficiaries in covered nursing home stajfe 
increased fium 779,000 in 1992 to an estimated 1.2 million in 1996. Along with home health 
services, this is one of the &stest growing parts of the Medicare program. •> . • . .isssi - 

Medicaid. Medicaid covers nursing home care for low income families and individuals. . t 
Eligibility requirements vary by State. Medicaid will only pay for nursing home care provided in 
Medicaid-certified facilities. Most of these are skilled nursing fecilities Wch also satisfy 
Medicare certification requirements. But while Medicare pays only for post-hospitaUzation 
skilled care, Medicaid pays for both skilled and long term care. It also covers care in 
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intermediate care facilities. An estimated 1 .7 million individuals received Medicaid paid nursing 
home stays in 1996. 

States employ different payment methodologies. These include prospective, flat rate, and cost 
based systems, some of which may involve ceilings, case-mix adjustments, and efficiency 
incentives. 

Medicare Part B. Medicare beneficiaries who are residents of nursing homes, including but not 
limited to Medicaid and Medicare Part A covered stays, may be eligible for Medicate Part B 
coveted medical sillies and services for which they would be eligible whether or not they are 
in a nursing home. A good example would be physician services. Other examples include 
psychottieiapy, lab services, wound care, etc. 

Medicare Part B generally pays 80 percent of the approved amount based on a fee schedule, 
rrasonable charge, or leasonabie cost, for covered services in excess of a $ 1 00 annual deductible. 
The remaining 20 percent is paid by the beneficiary, or by Medicaid if the beneficiary does not 
have the ability to pay. 

Medicare payments for Part B services for both Medicare and Medicaid nursing home residents 
in 1995 were $4 billion. 

VULNERABILITIES 

Nursing home residraits are accessible and can be vulnerable, providing a unique oppoitonify for 
fiau4 waste, and abuse. Unless protected by concerned family or ftiends, the attending 
physician, or enlightened policies and practices of the nursing home, nursing home residraits 
may be subjected to health care practices in which decisions on care are governed as much by 
firBUcial incentives as medical necessity. 

Some services can be teimbuised under more than one payment category. This weakens the 
oversight of expenditures and services, providing opportunities for outright fiaud and abuse, 
reducing incentives to economize, and diluting the responsibility for the overall care of nursing 
home residents. 

Fraud and Abuse Under Medicare Part B. We have particular concern regarding Part B 
siqrplies and services when they are furnished in a nursing focility setting because they are 
fieqitently famished and billed by an outside entity, irot the nursing home. The nutsiirg home 
may have very little to do with authoriziag or overseeing the quantity or quality of such services. 
Without ^jpropriate oversight, the opportunity and incentive exist for aggressive marketing as 
well as excessive and unnecessary utilization. Following are examples of the problems we have 
found. 
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Wound Care: We found that questionable payments of wound care supplies may have 
accounted for as much as two-thirds of the $98 million in Medicare allowances from June 
1 994 through February 1 995. In the more egregious cases: 

One beneficiary was charged $5^90 for tape over a 6-month period, almost 
$5,000 of which appears excessive. Medicare paid for, but the beneficiary 
probably did not receive, 66,000 feet or 12.5 miles of one-inch tape. 

Another beneficiary vws charged vrith $1 1,880 in hydrogel wound filler, $1 1,533 
of wdiich may be unnecessary. This beneficiary's record showed payments for 120 
units of one-ounce hydrogel wound filler each month for 6 consecutive months, or 
over 5 gallons. 

We also assessed the marketing of wound care s^jplies. We found that nursing homes 
and physicians generally determine which patients need siqtpHes, but some suppliers 
determine the amount provided. We also found that 13 percent of nursing homes have 
been offered inducements in exchange for allowing suppliers to provide wound care 
products to patiaits in their feciiity. 

Incontinence Supplies: We found that questionable billing practices may have 
accounted for almost half of incontinence allowances in 1 993 . In addition, information 
obtained fiom nursing facilities and beneficiaries indicates that some suppliers engage in 
questionable marketing practices. 

Orthotic Body Jackets: We reported that 95 percent of claims paid by Medicare ($14 
million in 1992) for custom fitted orthotic body jackets were for non-legitimate devices. 
These non-legitimate devices are more fooperly categorized as seat cushions rather fiian 
body jackets. In addition, we found that suppliers, rather than physicians, initiated orders 
for the non-legitimate body jackets, and that physicians provided only limited controls for 
preventing the sale of non-legitimate devices. 

Mental Health Services: We conducted a review of the medical necessity of mental 
health services furnished in nursing homes and found that in 32 percent of the records we 
reviewed Medicare paid for unnecessary services. This amounted to S17 million or 24 
percent of all 1993 Medicare payments. In an additional 16 poxent of the records, 
representing 510 million, the services were highly questionable. 

Excessive Cost of Medicare Part A AnciUaty Services. As noted earlier, ancillary services ate 
not subject to tiie limit imposed on per diem. Also, since they are reimbursed under Part A, they 
ate not sulject to the limits imposed on services teimbutsed under Part B . This can lead to 
excessive costs wbich ate difficult to control. 
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For example, we recently completed 16 joint HCFA-directed surveys of Florida nursing homes 
which were undertaken to evaluate the medical necessity of the care and services provided and 
the reasonableness of the charges and reimbursements made to these facilities. These 16 surveys 
of 1-year periods, questioned charges of about $2.5 million for selected beneficiaries residing in 
these facilities. Most of the questioned costs related to physical, occupational, and speech 
therapy services. We recommended that these overpayments be collected and that the fiscal 
intermediaries conduct a focused review of all r^bililation therapies at most of these facilities. 

We are now studying the cost of portable x-rays provided to nursing home patients. We are 
finding that Medicare pays considerably more for these services under flie Part A ancillary cost 
category than it would if reimbursed under Part B. 

Lost Economies. We found that in 1992 Medicare Part B paid about $368 million in entersi 
nutrition equipment tuid supplies; $514 million in rehabilitation therapy; and $84 miUion for 
surgical dressings, incontinence supplies, catheters, and similar items for Medicare beneficiaries 
in nursing homes. We believe that foese services are more appropriately paid as part of the per 
diem under Part A of the program. One reason is that payment under Medicare Part B reduces 
the incentive for nursing homes to economize. Some recent studies provide evidence to this 
efiect. 

Enteral Nutrition; Some nursing homes include their enteral supplies in their per diem 
rate. We found that nursing homes and hospitals who purchase enteral nutrition suf^es 
in bulk are able to get them on average 30 percent below what Medicare allows for them. 
We also found that other third ptuly payers are able to purchase enteral products at rates 
17 to 48 percent less than Medicare allows. 

I-V Poles: We found that 1-V poles can be purchased in bulk by nursing homes for as 
little as $33. Generally, the cost of these poles is included in the nursing home per diem 
rate, and Medicare benefits fiom the incentives that nursing homes have to keep their 
costs down, and fiom the limit placed on per diem payments. However, current payment 
rules allow these poles to be reimbursed under Part B if they are used for enteral feeding 
services. The purchase costs on the Medicare fee schedule exceed $ 1 1 0. 

Hospice Services. Recently vre have become concerned about Medicare payments for ho^ice 
services provided to nursing home patients. As many as one in five hospice patients who live in 
nursing homes may be erroneously enrolled. In audits we have conducted of hospice patients, 
two thirds of those whom we found to have been ineligible were nuxsii^ home patients. We arc 
finding that they are receiving fewer services fiom hospices than at-home patients and that most 
of the services would have been available to them fiom the musing home Widiout the assistance 
of the hospice. 

We are very concerned about these patients. The Medicare hospice program provides an 
extraordiaiily important service to patients who are facing death. They receive relief from their 
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pain, counseling, and help in meeting their daily needs during their final days. Their families 
also receive counseling to help them thiou^ the dying of their loved one. However, as a 
condition of eligibility for Medicare hospice care, the beneficiaries must forego their rights to 
Medicare payment for curative care. This is appropriate for someone who is near death and has 
decided to seek help in feeing it in peace. But a patient who is improperly enrolled may be 
receiving inappropriate services while not receiving (hose he or she really needs. 

Both Medicate and Medicaid pay for hospice care for these nursing home patients. The States’ 
Medicaid programs pay 95 percent of the daily nursing home rate to the hospice, and Medicare 
pays the hospice the same daily rate it pays for at-home patients. The hospice then is primarily 
responsible for patient care but usually returns to the nursing home the amount it would have 
received fiom die State under fee Medicaid program to cover room and board costs. This is 
another example of fee complicated financial arrangements that arise in the Medicare and 
Medicaid program for nursing home patients. Inappropriate incentives can easily crop up under 
such circumstances. . 

We are eontmuing to study feis situation and hope to provide new insights and recommendations 
shortly. 

REMEDIES 

Administrative. I am pleased to report feat in addition to discovering problems we are also 
developing new and effective ways to deal wife them. Some of these techniques have come fiom 
Operation Restore Trust 

One good exanqtle is the problem wife incontinence supplies Much I mentioned above. Our 
exposure of these billing tfeuses, coupled wife a coordinated nationwide investigation involving 
more than 20 separate cases and a concerted effort by fee Health Care Financing Administration's 
durable medical equipment carriers has turned the escalating leimbuisements downward. By fee 
end of FY 1 995, the abusive practices we identified bad all but disappeared and Medicare is now 
saving more than $104 million per year as aresulL In addition, ^proximately $45 million has 
been seixed fiom or imposed on abusive providers in fee form of penalties or restitutions. 

Through Operation Restore Trust, we have also learned to make effective use of collateral 
resources in fighting finud, waste and abuse. One example is fee long term care ombudsman 
program fimdaJ by fee Administration on Aging. The ombudsmen, who visit nursing homes and 
conduct olhs activities to protect patients fiom abuse, have teamed to spot synqatoms of fiaud 
and waste as well. They have referred suspicious problems for further investigation or review. 
Examples include over-utilization of "ambulettes,’ questionable prescription of eye passes, 
unauthorized rehabilitation feer^y, and fiaudulent provision of the orthotic body jackets sudi as 
those mentioned previously. 
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Concerted action by all agencies involved in overseeing nursing home care under the Medicare 
and Medicaid programs can eliminate some of the other abuses I have discussed in my testimony. 
Under Operation Restore Trust, the Oflfice of Inspector General and the Health Care Financing 
Administration have been developing improved tactics involving State Survey and Certification 
teams and Medicaid Fraud Control Units, as well as Department of Justice and State attorneys 
and law enforcement officials. 

Legislative. Unfortunately, administrative action is not sufficient to address all the 
vulnerabilities associated with nursing homes and related services. It is hnpoifant to get at die 
underlying systems wliich leave Medicare and Medicaid so vulnerable to abuse. Therefore, we 
believe it is necessary to restructure the way these programs pay for services to nursing home 
patiraits. 

A consensus seems to be emerging for a prospective payment system This is now being 
advocated for payments to skilled nursing homes covered by Medicare Part A. Sonre States 
already use this approach in making Medicaid payments to musing homes. We support the idea 
of prospective payments for Medicate Part A and would advocate that this approach be more 
widely used by States imder their Medicaid programs as well. 

As the above examples show, however, it is important to simplily (he categories of payment 
Otherwise we will continue to experience excessive prices and utilijation fium unbundling 
services and skirting the various payment limits. We therefore recommend that any {uoposal for 
a pro^rective payment system capture as many services as possible into the prospective payment 
rate. TIus should probably include most payments for enteral nutrition, incontinence si^lira, 
and wound care. 

Services which are not included in the prospective payment rate should be consolidated into a 
single bill to be submitted by the nursing home. Tb« President's budget includes a proposal to do 
this for services provided to patients in nursing home stays covered under Medicare Part A. We 
believe consideration should be given to extending this idea to Medicaid paid stays as well. 

Other approaches that could be considered would be to limit Medicare payments under both Parts 
A and B to no more than a prudent nursing home would pay through competitive' bidding or bulk 
purchasing arrangements; or to make capitation payments to nursing homes for services provided 
to residents. 

In any case. Medicare Part A payments for ancillary services should be limited to the amount that 
would be paid under Part B , 

Each of these strategies attempts to take advantage of the ability of nursing &cilities to more 
economically provide services and supplies to their patients with the cost savings passed on to 
Medicare. 
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It is just as important to ensure quality of care as it is to control costs. Most of the proposals 
described above— prospective payments, rebundling of routine servdces into the per diem rate, and 
consolidated billing— recognize the importance of the nursing facility in overseeing the quality of 
their residents' care. Since nursing facilities are significantly involved in the planning and 
provision of patient care, they arguably are the most appropriate entity to scrutinize providers 
and determine the most cost effective methods of obtaining and utilizing the services and 
supplies needed to meet the medical needs of their patients. 

Prospective payment systems will bring their own incentives, some of which may provide a risk 
to quality of care through premature discharge or refusal to accept patients with complicated 
conditions. Therefore, it may be necessary to include highs' payments for outlier cases with 
excessively long stays and anti-dumping provisions similar to ftose under Medicare's hospital 
prospective payment system. Stepped up vigilance by long term care ombudsmen. State survey 
and ceitifioation teams, and Medicaid Fraud Control Units will also help protect the quality of 
care for nursing home patients. 

CONCLUSION 

I appreciate the opportunity to appear before you today and share with you the results of our 
work, especially the insights we tueve gained under Operation Restore Trust. We have made all 
of our reports available to the Subcommittee. I hope this information will be useful to you in 
formulating legislation to deal with pervasive problems affUcting the elderly residing in nursing 
homes. 1 would be happy to respond to any questions you may have. 
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Mr. Shays. I will ask questions last. Do you want to start, Mr. 
Snowbarger? 

Mr. Snowbarger. Let me ask a couple real quickly. 

One, I still don’t quite understand about the pole here. I mean, 
it wasn’t difficult for you to figure out that it was being paid for 
under Part A and then being paid for again under Part B. When 
you said that somebody figured out that, because it’s part of the de- 
livery system for the nutrition, they decided to include it, who is 
“they”? 

Mr. Grob. The decision to allow the billing for that came from 
HCFA. It was an interpretation, because enteral nutrition is a cov- 
ered service under Part B. So it was an interpretation. I under- 
stand now that they may be reconsidering that decision. 

Mr. Snowbarger. Why are they just billing for a pole? Why don’t 
they bill for an employee to stand there and hold it? Wouldn’t they 
get more money that way? 

Mr. Shays. Don’t give them any ideas. 

Mr. Snowbarger. Well, I understand. I shouldn’t have given 
them the idea. But it’s just that ridiculous. It seems to me, you’ve 
already paid for that pole once; why are we paying for it a second 
time? You and I both saw that pretty clearly. What was wrong with 
HCFA? 

Mr. Grob. Well, again, we’ve called the problem to the attention 
of HCFA in a report that we’ve issued, and they have agreed that 
this needs looking at, and hopefully, they will fix it real soon. 

It actually is much more complicated than that. If you hang a 
cancer drug bag on that pole, then it’s not covered. But if you hang 
an enteral nutrition bag on that pole, it is covered, because it’s the 
enteral nutrition that is paid for, not the pole. The pole is part of 
capital, and should be. 

Mr. Snowbarger. Well, I’m not going to pursue that line of ques- 
tioning, because it would presume rational thought on the part of 
somebody, and there doesn’t seem to be any. 

Mr. Grob. It is complicated. 

Mr. Snowbarger. This is a question that I really probably 
should have asked the panel before, but it goes back to the whole 
overall payment system. Somebody had mentioned in that panel 
that there is a requirement, when a person goes into the nursing 
home, that there be some assessment about their needs and what 
services need to be provided. And they were talking about that, in 
essence, being a conflict, because it’s normally the nursing home 
that does that assessment. 

Is that a correct assessment of that? 

Mr. Grob. Yes. 

Mr. Snowbarger. I agree; that is a conflict. Do you know why 
we have it set up that way? It had seemed to me that, in dealing 
with this at the State level in Medicaid, we had required the as- 
sessment to be done. For instance, if it was a patient that was com- 
ing out of a hospital into a nursing home, it was done by a social 
worker, or whomever, at the hospital, as opposed to the nursing 
home, to try to get around that conflict. 

Does it vary by State? 

Mr. Grob. Well, Mr. Snowbarger, in that case, I would have to 
say that it probably was a great advancement in medical care that 
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that requirement was put in place. That stems from the reforms of 
the nursing home care that were the result of several years of 
study that occurred around the late 1980’s and the early 1990’s. 

The problem that they were addressing there was the conditions 
in the nursing homes where patients would languish a long time 
in nursing homes, perhaps, without having the kind of care that 
they needed. So that was really trying to make sure that the needs 
of the patient were assessed during their stay in a nursing home. 

Ms. Aronovitz. One thing I should mention is that we are in no 
way advocating that services that are medically necessary do be 
provided. I mean, clearly, in 1987 and after that, there was some 
indication that nursing home patients were not receiving all the 
services that they needed. 

Nursing home patients are very, very vulnerable. Half of them 
probably have dementia. They don’t have a family support system 
in the community. They do rely on the nursing home itself to make 
sure that they get the services they need. 

The nursing home itself already has a significant role in plan- 
ning and providing patient care. They are the closest. They are the 
people who are responsibility for the care of that patient. This is 
not a hotel; it’s not a boarding house. 

So, therefore, it makes a lot of sense, in our minds, that because 
the nursing home is responsible for coordinating and helping estab- 
lish a comprehensive assessment of that patient’s medical, nursing, 
mental, and psychosocial needs, that it would also then be respon- 
sible for assuring that the proper services and items that are being 
delivered on behalf of that patient in fact are delivered. 

So it’s just a little bit of an extension beyond what we think is 
a rational approach to what the responsibility of a nursing home 
is anyway. 

Mr. Snowbarger. I can tell you that it’s not only the patients 
that rely on that, but it’s the families of the patients. 

Ms. Aronovitz. Yes, that’s true. 

Mr. Snowbarger. Because those families don’t know any better. 
Maybe we’ve got a little better handle on things and watch for 
services that we don’t see a need for, but we, as a family, don’t par- 
ticularly have the incentive to keep them from doing something 
extra. If someone says your mother really needs this, then you 
think, well, OK then, she must really need that. 

Ms. Aronovitz. You’re exactly right. And very often family mem- 
bers don’t always know all the services that are being provided. 
And you’re right, there’s a real sense that family members are 
happy that their parents or the people they care about the most are 
being looked after. 

Mr. Snowbarger. Thank you, Mr. Chairman. 

Mr. Shays. I thank the gentleman. 

Ms. Aronovitz, on page 5 of the “Early Resolution of Overcharges 
for Therapy in Nursing Homes” — do you have that document? 

Ms. Aronovitz. Yes. 

Mr. Shays. Walk me through this chart. Physical therapy, is that 
a capped expenditure? 

Ms. Aronovitz. I’m sorry. I’m not sure what you’re referring to. 
Oh, I see. That’s something else. 
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Mr. Shays. It’s “Early Resolution of Overcharges for Therapy in 
Nursing Homes Is Unlikely,” August 1996. 

Ms. Aronovitz. ok. 

Mr. Shays. What I’m wrestling with, are all of them uncapped 
expenditures? 

Ms. Aronovitz. No. It gets very, very complicated. This is per- 
taining to therapy services. How the therapy services are hilled has 
a lot to say about whether the amount is capped or not. 

If a nursing home contracts with a therapy company and pays 
that therapy company, and then puts that amount in its cost re- 
port, that amount is capped, if it was physical therapy. There were 
also salary guidelines for respiratory therapy. So later, when that 
nursing home would get audited, there would be a limit on how 
much the nursing home could have reimbursed a physical therapy 
company. And that’s called an arrangement, where the nursing 
home reimburses the therapy company. 

If, on the other hand, the nursing home agrees or has an agree- 
ment with a rehabilitation company to come in and provide that 
same service to the same beneficiary, and the nursing home doesn’t 
actually reimburse the therapy company but the therapy company 
bills Medicare directly, then there is no limit. It’s not capped, in 
terms of how much they could charge. And that’s one of the reasons 
why you see these exorbitant amounts that are charged, because 
they are billed directly. 

Mr. Shays. So you’re not saying that physical therapy was 
capped and the others. All of these could be capped or noncapped, 
depending on how they are billed? 

Ms. Aronovitz. Right. 

Mr. Shays. And all of them went up significantly. 

Ms. Aronovitz. Right. What we’re advocating, though, is that, at 
least in the sense where you have an arrangement between a nurs- 
ing home and a therapy company, you do want to make sure — right 
now, speech and occupational therapy don’t even have any salary 
guidelines. 

So for those two services, even if the nursing home reimburses 
the therapy company and then puts it in the cost report, in that 
case. Medicare will probably pay the whole amount, because there 
aren’t any salary guidelines for those two types of therapies. Medi- 
care can come back to the nursing home and say, you’ve overstated 
in your cost report how much, or you paid this therapy company 
way too much money, based on salary guidelines. 

Mr. Shays. I’m not clear on that. I’m not clear. There has to be 
some limit that they can’t charge. A certain amount per hour, a 
certain amount per episode; something. 

Ms. Aronovitz. I know you seem surprised. We were very sur- 
prised also. But, in fact, when you have a therapy company which 
is billing directly to Medicare, it would get what is considered to 
be their reasonable cost. And if it could show that these were its 
reasonable costs, whatever these costs are, it would get those reim- 
bursed. 

Or if it was reimbursed by a nursing home for speech or occupa- 
tional therapy, it could actually bill the nursing home — we found 
some examples where they could bill the nursing home for $100 a 
unit, and that would go into the nursing home’s cost report. 
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Now, another complication — and I certainly don’t mean to over- 
complicate this more than it already is — but there is no real good 
definition of what a unit of billing is either. Typically, or in the in- 
dustry lingo, a unit could be 15 minutes. So if you’re billing $100 
to a nursing home for a unit of service, that’s $400 for an hour. If 
there is no salary guideline, which there is not for speech or occu- 
pational — although HCFA is in the process of trying to establish 
those guidelines — then the nursing home reimburses you. 

The nursing home could reimburse you $400 for an hour, and it 
has an incentive to do that, because it goes in their cost report and 
ultimately it would get paid a certain amount of administrative re- 
imbursement for having paid the therapy company and put it in its 
cost report. So it has an incentive to let the therapy company 
charge it whatever the therapy company wants to. 

Mr. Shays. In a rational world, particularly in a business envi- 
ronment, this would be an absurdity. 

Ms. Aronovitz. We think it borders on absurdity, in certain 
cases. 

Mr. Shays. No, it is an absurdity. I look at this, and I realize 
that we may — because Lord knows we do it — have mandated nurs- 
ing homes do certain things and certain services, and all these 
services are important services. But to see, in a period of about 6 
years, a 646 percent increase in — that’s utilization. 

Ms. Aronovitz. That’s correct. 

Mr. Shays. For physical therapy. A 1,270 percent increase in oc- 
cupational therapy — excuse me, in speech therapy. And a 1,968 
percent increase in occupational therapy, for the last one. It just 
boggles the mind. 

Ms. Aronovitz. That’s correct. It is outrageous. I should say one 
thing, though, and that is that this chart does show charges. In all 
due respect, we can’t determine for sure that all the amounts, the 
complete amount that was billed was actually paid. However, in 
most cases, you have to wait for the cost report and get audited 
later on, and most of that would get paid. 

Mr. Shays. But the issue is, the billings went up by those per- 
centages. 

Ms. Aronovitz. Exactly. 

Mr. Shays. It’s an example of, you give people what they pay for, 
not what they need. 

Ms. Aronovitz. Exactly. I think this is a clear indication that 
people realized that this was a benefit, that this was a way to real- 
ly take advantage of the Medicare program. 

Mr. Shays. Let me back up and say, I have no trouble whatso- 
ever arguing that Medicaid for health care for the poor be managed 
care, because my view is that most of the recipients didn’t pay into 
the tax stream, but they are getting a benefit which they are not 
forced to take, which they would be fools not to take. So I feel very 
comfortable mandating managed care, frankly, for the poor. 

I have argued in my own mind that managed care for the elderly 
in Medicare should be discretionary, given that they put into a 
fund. But I would also probably have to admit that some of it is 
political, as well. They have argued they put into the fund for all 
these years, they also are primary taxpayers, as well, so they can 
make that argument. 
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But I have made it optional, in the work that I was doing 2 years 
ago, hut believe that, ultimately, managed care, because of all the 
waste and the fraud and the games in the system, could actually 
capture a lot of volunteers under managed care. They could prom- 
ise eye care, dental care, pay the entire premium, pay the co-pay- 
ment, and do a lot of things that say you would be foolish not to 
consider them. And then we would let them go out, if they didn’t 
like the system. 

But what I’m wondering is, what kind of mechanism could you 
have for Medicaid-paid nursing care cost? What would be the mech- 
anism for having managed care in a nursing home? Just basically 
saying, you get a lump sum, and whatever you save, you save; 
whatever your costs are, so be it. 

Ms. Aronovitz. Actually, George, you might want to address the 
whole idea of BPS, because that’s getting at that exactly, but not 
per episode, but for per diem. 

Mr. Shays. I’m not talking Medicare; I’m talking Medicaid. 

Mr. Grob. Yes, and I think that’s a point well worth making. 
The administration has now proposed a prospective payment sys- 
tem. 

Mr. Shays. I’m going to have you speak a little more slowly. 

Mr. Grob. OK. 

Mr. Shays. Some of this, you know, you’re using acronyms, and 
so on, and I’m just a little behind here. 

Mr. Grob. The administration has proposed to adopt a prospec- 
tive payment system for the Medicare Part A nursing homes. Some 
of us believe that it would be equally reasonable to use a system 
like that for all Medicaid stays, as well. Some States already have 
prospective payment systems. 

Now, the prospective payment system is perhaps the nursing 
home version of what you’re talking about. You would pay so much 
for the patient to stay or so much per day, a simple flat rate. There 
are various ways to construct it. And it could depend upon the pa- 
tient’s condition, for example, if you could structure a way to clas- 
sify the patient’s needs. 

So there are a lot of details to work out about it, but still you 
could make a simple payment, basically, rather than having many 
different billings. 

Mr. Shays. Could you have an insurance company basically as- 
sume the responsibility and manage the health of individuals, and 
then place them in nursing homes and negotiate, with the nursing 
home, fees? 

Mr. Grob. To be honest with you, I haven’t thought my way 
through the relationships with the insurance companies. I know 
that the long-term care insurance business has not come to be the 
protection that everyone wished that it would be, perhaps because 
it’s so discretionary. 

Mr. Shays. Help me sort out how we can combine under one — 
my simple view is, basically. Medicare is a Federal program; Med- 
icaid is a partnership, federally matched. But I keep in my office 
the big yellow manual, which, ultimately, we wanted to dump in 
a waste paper basket. 

One of the more exciting parts of what we did 2 years ago was 
to get people in the health field, and we’d say, we want to slow the 
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growth of Medicare and Medicaid from 10 to 7 percent, and they’d 
say, you can’t do it. We’d say, why not? And they would tell us all 
these reasons why, and basically, they were Federal rules and reg- 
ulations. 

Then we’d say, we’re not going to do that. And they would look 
at us, what do you mean? What right do you have to say we’re not 
going to do it? And we’d say, well, we’re Congress, and we’re going 
to change the law; we’re going to change the law governing the reg- 
ulations. 

Then we’d say, what happens if we do this? They would say, we 
can’t do this because of this. And finally, we couldn’t get in their 
minds that we were going to literally take this yellow book and 
dump it in the waste paper basket. But if we could, we would allow 
so much flexibility. 

I don’t think the Federal Government has the ability to properly 
regulate. And it’s not disrespect toward the Federal Government, 
or HCFA, or whomever; it’s that we can’t keep up with the times. 
We basically have a floor that becomes a ceiling. This “one-size-fits- 
all” particularly bothers me. 

We want to keep it simple. If we keep it simple, frankly, there 
are more ways to “game” the system, in some ways. In complexity 
you can hide yourself, but the simplicity means that you can do 
certain things because you haven’t put rules and regulations that 
say you can’t. 

So, you make it too complex, people will hide in the system; you 
make it too simple, there are 100 different ways to abuse it. So ei- 
ther way, people can abuse it. And that’s why I begin to think that 
maybe we shouldn’t be in the business, and we should let the pri- 
vate sector sort it out and just give them lump sums. 

Now, do you think it is possible to write the laws in a way that 
simplifies and reduces the abuses? If so, tell me the biggest area — 
sorry. I’ve taken a long time to come to this question — tell me the 
biggest payback, the least difficult thing to do with the biggest pay- 
back, the least difficult change with the biggest payback. 

Mr. Grob. In the nursing home area? 

Mr. Shays. Yes. 

Mr. Grob. I do believe that it would be some kind of a fiat pay- 
ment or prospective payment system. For people in nursing homes, 
that would capture as many as possible of the services into one 
payment. 

Mr. Shays. Including Medicare services? 

Mr. Grob. Yes. 

Ms. Aronovitz. Especially Medicare services. 

Mr. Shays. Especially. 

Mr. Grob. Medicare Part B services. Some of those could not be. 
The professional services, like physician services, you know, some- 
one needs heart surgery, you’re not going to put that in the nursing 
home payment. But the nonprofessional services, as many of those 
as possible, to put in that fiat payment. 

And those that you just couldn’t tolerate that even, I would use 
the consolidated billing as the way to try to exercise some control 
over it. 

Ms. Aronovitz. At least, if you use consolidated billing, there 
would be one entity, which would be the nursing home itself, that 
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would be responsible for overseeing all the services that were or- 
dered and delivered for a particular patient in that facility. Right 
now, because you could bill directly for Medicare ancillary services 
under Part B, very often the nursing home should but doesn’t, or 
claims it doesn’t, or it, in fact, doesn’t know all the services that 
are being provided. 

Now, there are quite a few nursing homes in this country which 
do a wonderful job at becoming very involved with the needs and 
the services provided to their nursing home residents. This is not 
an outrageous request that nursing homes do this. It’s done every 
day, and it’s done very well. 

We think that there needs to be some accountability in one place, 
so that therapy companies know, and the nursing home would say 
to a therapy company. I’m sorry, you can’t bill $400 for this ther- 
apy. This person doesn’t even need it; we didn’t ask for it, and so 
on. 

Mr. Shays. My best sources for abuses in the medical profession 
are from nurses, male and female nurses who tend to be paid on 
an hourly rate, and who will describe various services that are pro- 
vided that they just feel are an absolute outrage. We know we’ve 
got a big problem. 

I’m wondering if staff, on either side, has a question. Do you 
have any questions? 

Ms. Sayer. Yes, I wanted to ask a question. 

Mr. Shays. Identify your name, please. 

Ms. Sayer. Marcia Sayer. 

I want to ask a question on the consolidated billing that you’ve 
talked about, and you’ve indicated that it is a possible solution. If 
the industry takes the position that, indeed, consolidated billing is 
good but they would need some additional revenues or reimburse- 
ment in order to take on this additional responsibility, what would 
be your reaction to that? Are they already reimbursed for that 
function? Would they need additional resources in order to take on 
the consolidated billing concept? 

Ms. Aronovitz. When the nursing home provides or coordinates 
or conducts a plan of care, and makes sure that it knows all the 
services that are needed on behalf of a resident, it needs to update 
that plan of care every 3 months and reflect that in the plan of 
care. It is very involved on the quality side already. 

Admittedly, nursing facilities are not as involved right now in 
monitoring all the services from outside entities, and they don’t do 
the billing for these entities. So there is a little bit more work 
there. We believe that it would not be an inordinate cost, although 
we haven’t studied it in depth, and we need to study it more. 

But any type of administrative services or administrative costs 
that are involved with patient care can be put into the cost report. 
So if we’re talking about very efficient nursing homes that are cur- 
rently under the Medicare ceiling on their cost reports, they will 
be able to add those costs to their cost report and get reimbursed 
for it. It’s really the less efficient nursing homes that are at or 
above the Medicare ceiling, that would be hurt. 

Congress has tried very hard to encourage nursing homes to be- 
come more efficient, and this would be along those lines. 
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Mr. Grob. Also, in that sense, I believe that it’s conceivable that 
the nursing homes would need to cover that cost of billing, but, of 
course, there are economies in the billing process in a nursing 
home. 

I would like to point out, as well, that by having those services 
bundled in a nursing home, I believe the nursing home might well 
be looking for opportunities to gain the economies and the effi- 
ciencies in the procurement of the services. 

We did a study where we looked at enteral nutrition, for exam- 
ple, and we found that nursing homes that bulk purchased the en- 
teral nutrition for the patients, that Medicare was paying 40 per- 
cent more for the enteral nutrition under Part B than was being 
paid for by the nursing homes that were bulk purchasing it for the 
patients. So we think there’s lots of room in there to economize, 
and that the forces of economy would come into play to perhaps off- 
set some of those administrative costs. 

Mr. Shays. We have a vote now. If we only have one vote, then 
we will start in about 15 minutes with the next panel. 

I have a few minutes more. I’m just interested to know if there 
is any question you wished had been asked, that we should have 
asked you, something that you feel needs to be put on the table? 

Mr. Grob. Mr. Shays, if I could mention one thing. 

Mr. Shays. Sure. 

Mr. Grob. I’ll try to be very brief about it. 

Mr. Shays. Let me also say, if there was any question we asked 
the previous witnesses that you wished we had asked you. 

Mr. Grob. Could I take the opportunity to elaborate slightly on 
the earlier question about the kind of reform that would be needed? 

Mr. Shays. Yes. 

Mr. Grob. Considering those extra payments under Medicare 
Part B, if you could briefly think of them this way. Get in your 
mind a kind of continuum here. 

On the one end, think of things that everyone would think of as 
things that should be part of the daily rate. Nutrition might be a 
good example, the pole, whatever, it’s part of going to the nursing 
home, nutrition, wound care. At the other end of it, put heart sur- 
gery, physician payment. 

Clearly, we would not want to include the heart surgery in the 
nursing home payment. Many people would think that the nutri- 
tion should be in. You could run the gamut, and you would find 
things in the middle. Let me give an example: mental health care, 
psychotherapy services, group counseling, whatever, some of those 
therapies. 

I think that honest people would disagree where to draw those 
lines. So I see three categories: The first category are things that 
obviously belong to the daily stay; they just belong to going to a 
nursing home. Then there are things you clearly would exclude. 
Then the things that are in the middle, and I think it’s probably 
just a process of people coming to an agreement, perhaps even an 
arbitrary one, that would be the subject of the consolidated billing. 

So perhaps that will help explain the categories that we’re talk- 
ing about here. I hope that helps. 

Mr. Shays. OK. Thank you very much. 

Do you have any last comment? 
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Ms. Aronovitz. There are probably two things that are worth 
mentioning, and they are probably not the most critical, but they 
certainly would help with these problems. 

One of them has to do with something that — and the legislation 
has already passed, in the Health Portability and Accountability 
Act, and that’s making sure that EOMBs, explanations of Medicare 
benefits, go to beneficiaries for every service, not just ones where 
there’s a co-payment or a deductible involved. I think that will help 
a lot in just making sure that the families, to the extent that they 
get these, are aware of the services that are being provided. 

One other thing that was very frustrating for us and has contin- 
ued to be is that it’s very hard to get a handle, with HCFA data, 
on the services or the money spent on behalf of nursing home re- 
cipients, because nursing homes are not a unit a analysis. 

Mr. Shays. Yes, I hear you. 

Ms. Aronovitz. In other words, the place of service block on the 
Medicare form is either unreliable or incomplete. And the reason 
for that is, it’s not a billing item; it’s not necessary to get reim- 
bursed. If that block could be more reliable, and if we could assure 
that we could do more analyses based on that, I think we’d have 
a chance to try to get in front of the problem. 

Mr. Shays. Are you suggesting, in a way, that if you were in a 
nursing home, being billed by Medicare, that the bill might have 
to go to the nursing home? I’m just wondering why you couldn’t do 
it that way. In other words, what I’m hearing you saying is, if my 
mother were in a nursing home, she would be billed as if she were 
living in my house. 

Ms. Aronovitz. Right. Very often, it’s impossible to tell whether 
your mother is in a nursing home or not. 

Mr. Shays. Which tells me you don’t even know the problem 
then. 

Ms. Aronovitz. We don’t know the extent of the problem, espe- 
cially on the Part B side. 

Mr. Shays. You don’t even begin to know it. 

Ms. Aronovitz. That’s correct. 

Mr. Shays. How would you know it? 

Ms. Aronovitz. That’s correct. 

Mr. Shays. I’m really happy you made that point. 

Mr. Grob. Mr. Shays, the $4 billion on our chart there for Part 
B, we had to conduct a random sample of cases and go backward 
and get the data. It took quite a bit of work to find that number. 

Mr. Shays. This begs a lot more questions. I’ve never missed a 
vote yet, and I have 4 minutes left. So I’m going recess, and we’re 
going to take the next panel. 

Thank you. And I would like staff to followup on just this whole 
point. Thank you. We will be about 15, 20 minutes. 

[Recess.] 

Mr. Shays. I call this hearing to order and thank our third 
panel: Paul Willging and Suzanne Weiss. 

Paul Willging is executive vice president of American Health 
Care Association, and Suzanne Weiss is vice president and counsel. 
Public Policy, American Association of Homes and Services for the 
Aging. 
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Thank you for remaining standing. I will swear you in, if you 
would raise your right hand. 

[Witnesses sworn.] 

Mr. Shays. Let me say that one of the disadvantages of the third 
panel is, you have to be here from the beginning, in some cases. 
But the advantage is that you can hear the questions and you have 
comments. So you get the last word, which is an advantage. 

So I would welcome you to deliver your testimony, part of your 
testimony — certainly, you’ve been here, and you deserve to be able 
to do that — ^but also welcome you to just comment on what you’ve 
heard. You can ask yourself the questions that we asked and an- 
swer them, if they are questions you want to answer. 

We will start with you, Mr. Willging. 

STATEMENTS OF PAUL WILLGING, EXECUTIVE VICE PRESI- 
DENT, AMERICAN HEALTH CARE ASSOCIATION; AND SU- 
ZANNE WEISS, VICE PRESIDENT AND COUNSEL, PUBLIC 

POLICY, AMERICAN ASSOCIATION OF HOMES AND SERVICES 

FOR THE AGING 

Mr. Willging. Thank you, Mr. Chairman. I thought our being 
last was more a reference to Biblical studies and the wedding feast 
at Cana, the best wine was saved until last. 

Mr. Shays. This is true. 

Mr. Willging. So I have no problem whatsoever with that. 

Mr. Shays. And the first shall be last. 

Mr. Willging. I actually am pleased to be here, pleased for a va- 
riety of reasons. One of them is that we share a common goal, 
which is the eradication of fraud and abuse, either in America’s 
nursing homes or on the part of those who provide services to 
America’s nursing homes. 

That mission becomes even more critical when one deals with a 
population that’s frail. 

Mr. Shays. I have to give fair advertising here. I misrepresented. 
I said you’d get the last word, but I will say to you — I’m sorry to 
interrupt — but anyone from the first and second panel who stayed 
will be able to have some dialog with you, as well. 

I’m going to let you start over, but I just want to say that you 
can say whatever you want. I’m going to stay as long as it takes, 
but I will also invite anyone who stayed, if they want to, just at 
the end, dialog, have a little question and a good exchange. 

I’m sorry to interrupt you. 

Mr. Willging. You might find that fairly dull, though, because 
this may surprise you, Mr. Chairman, as it turns out we probably 
agree with a great number of the solutions that the previous panels 
have put on the table. 

Mr. Shays. Right. 

Mr. Willging. I’ve been in Washington some 30 years, and I’m 
not sure I’ve ever agreed with the Inspector General’s Office before. 
But this time I can’t disagree with most of their proposals. 

As I said in my initial comment, it is because I think we share 
a common goal, which is the eradication of fraud and abuse. And 
I think we probably share a zero-tolerance level, as far as fraud 
and abuse are concerned. 
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I understood, from your opening statement, Mr. Chairman, that 
we may agree on a third point, which is, let us make sure we know 
what is fraud and abuse and what is simply confusion. You re- 
ferred to the labyrinth of confusing, sometimes conflicting. Federal 
and State regulations. 

I think we want to make sure that we apply the harshest pos- 
sible penalties to those who are truly defrauding the pro^ams, and 
engage the ultimate in education for those who are simply con- 
fused. And I didn’t sense any disagreement there either. 

I think the key is, what do we want to do about the problems? 
I don’t feel the necessity today to quibble about whether it’s a huge 
problem, a minor problem. If we’re both at zero-tolerance, it really 
doesn’t make any difference how big it is. How do we get rid of it, 
is the critical issue. 

It was interesting, as I suggested, to hear much of what was pro- 
posed by some of the previous panels. We, as an industry, as an 
association representing 70 percent of all nursing facilities in the 
country, essentially, we’re in lock step, as far as those solutions are 
concerned. 

What I would like to suggest, in just the couple of minutes I 
want to take in my opening comments, however, is whether the so- 
lutions should be focused on the symptoms of the problem or 
whether we ought to try to get a sense of what the underlying root 
causes are. 

As it turns out, we support consolidated billing. We certainly 
support consolidated billing for the Part B services provided to Part 
A patients. That has been a long part of our congressional testi- 
mony over the years. 

Mr. Shays. Would you define “consolidated billing,” as you un- 
derstand it? 

Mr. WiLLGiNG. Essentially, as you have heard from some of the 
preceding panelists, for Part B services, the vendor of the service 
can bill, under certain circumstances, the Medicare program di- 
rectly. That bill may never be seen at the facility. 

Mr. Shays. Right. 

Mr. WiLLGiNG. One of the reasons I think we have to look care- 
fully. 

Mr. Shays. OK. Keep defining the consolidated billing. 

Mr. WiLLGiNG. Consolidated billing essentially means that the 
bills go through, are consolidated at the point of the facility itself 
In other words, the therapy company, the pharmacy company, ev- 
erything goes through the facility. 

Mr. Shays. Everything goes through. 

Mr. WiLLGiNG. Now, there are different ways of managing that. 
One can, in effect, say only the facility may actually bill, and they 
are ultimately responsible. One can say simply that they have to 
flow through the facility, so that the facility is familiar with what’s 
being billed. And the devil is in the details, obviously. 

Mr. Shays. Yes. 

Mr. WiLLGiNG. But the concept is an important one. The reason 
the concept is important, back in 1987, this Congress enacted the 
Nursing Home Reform Law. That law made it unequivocally clear 
that it was the nursing facility responsible for the totality of serv- 
ices provided to the residents in that facility. 
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Mr. Shays. And that was 1987? 

Mr. WiLLGiNG. That was 1987, in the Omnibus Budget Reconcili- 
ation Act of 1987, a major provision, a watershed provision for our 
industry, which, in effect, said, we bear, ultimately, the responsi- 
bility for the services. You can’t blame it on all those other sup- 
pliers; the nursing home is responsible. If we are responsible, then 
perhaps we ought to see who is billing under that area of responsi- 
bility. 

But that’s just an immediate and, I think, an interim step. You 
don’t even have to worry about consolidated billing if you take the 
next step, which was referenced by at least two or three panelists, 
prospective reimbursement. Why do we want to have multiple bills 
and multiple payments for what is essentially one service? We 
should have one bill and one payment. 

Now, the big debate: Should we do it on a per diem basis, or 
should we do it on an episodic basis? We actually prefer an episodic 
basis, but nobody has yet been able to figure out exactly how you 
do that. It’s analogous to the DRG program in hospitals, but it was 
much easier to group patients in the hospital setting. It becomes 
very difficult to do it in the nursing facility setting. But we still 
support that. 

If you have prospective reimbursement, a lot of these issues 
we’ve been talking about fall by the wayside; they really do. If you 
have a price which accurately reflects what the payor, be it Medi- 
care or Medicaid, should be paying for that service, and you have 
at the same time the regulations — and we would not propose elimi- 
nating all regulations. 

The regulation that says we are responsible, as an industry, to 
maintain the highest practicable level of physical, mental, and psy- 
chosocial wellbeing, that provides a balance. It keeps us from tak- 
ing that single payment for a service and trying to skim, because 
we have this other requirement that says we have to provide the 
highest practicable. 

So I think prospective reimbursement takes care of a lot of the 
problems. But here’s where I really want to color outside the lines. 
It doesn’t take care of the problem. 

Mr. Shays. You want to what? I’m sorry. 

Mr. WiLLGiNG. Color outside the lines. It’s one of these cliches I 
throw out every so often. Be innovative. 

Mr. Shays. Where did you grow up? 

Mr. WiLLGiNG. I grew up in St. Paul, MN. 

Mr. Shays. OK. 

Mr. WiLLGiNG. I had hoped to grow up in Connecticut, but, un- 
fortunately, my parents weren’t there at the time. 

None of what we’ve talked about really deals with the issue of 
Medicare and Medicaid, and the potential for “gaming.” And every- 
one games. States game; the Federal Covernment games. Do pro- 
viders game? Of course not. But, hypothetically. I’ll say we do. 

How do you deal with that? Well, if the problem is we’re not co- 
ordinating effectively, why don’t we coordinate effectively? And 
here’s where I’m going to be a little bit off the wall. 

The long-term care part of Medicaid, Mr. Chairman, was never 
intended, by the enactors of that bill. Title XIX. They thought that 
Medicaid was going to be basically acute care and ambulatory serv- 
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ices for the traditional welfare population, the AFDC population. 
Nohody thought a whole new program was going to grow up within 
the program, which was elder care in nursing facilities. 

Mr. Shays. I’m a very impressionable person, and I will say this 
to someone else, and they will say I’m crazy. So you have to be very 
careful what you’re telling me. You’re saying to me that nursing 
care was never part of the original Medicaid bill? 

Mr. WiLLGiNG. I’m saying that the growth, the size that nursing 
home care became was never envisioned by those who enacted it. 

Mr. Shays. We didn’t envision any of the health care programs 
to be that size. So I don’t know why that would be any more signifi- 
cant with nursing homes. 

Mr. WiLLGiNG. Because of something called “spend-down,” Mr. 
Chairman. There is a provision in Medicaid that is referred to as 
“spend-down.” 

Mr. Shays. OK. Right. Yes. 

Mr. WiLLGiNG. That is, if you deplete all of your resources, and 
essentially you have no resources, assets, or income, you are then 
deemed to have spent down to Medicaid eligibility. 

And basically, the vast majority of those people on Medicaid in 
nursing facility are not your traditional welfare population. They 
are, as I put it, mom and dad; my mom, your dad. These are tax- 
paying, middle class, American citizens who, except for the unfortu- 
nate circumstance of having gotten old, having gotten sick, had to 
pay so much in bills to nursing home care that they spent down 
to eligibility. 

Mr. Shays. I understand that issue. 

Mr. WiLLGiNG. That, I don’t think, was ever envisioned, the 
growth, the size. So what we have here is, at the State level, run 
by 50-some separate jurisdictions, a program for elder care which 
almost begs to be controversial when it comes up against Medicare, 
the other major program designed for the elderly. 

What we are suggesting is, pull them both together. Give the 
welfare part of Medicaid to the States, lock, stock, and little green 
apples — it ties into the devolution of responsibility this Congress 
had already enacted as far as the welfare program is concerned — 
and coordinate. And do it all in a budget neutral fashion. I think 
it can be done. 

Bring the elder care part of Medicaid, nursing homes being pri- 
mary, up to the Federal level, where you can, finally, with one 
basic program, coordinate these two funding streams. At the same 
time, I would certainly take your suggestion, move as much of that 
out into the marketplace as you can, and let the marketplace do 
a lot of the regulating. 

Mr. Shays. What’s interesting is, you are going totally contrary 
to the trend of Congress last year. I mean, we were going to have 
Medicaid be a block grant to States, and we were looking to give 
the States a lot more flexibility. You are saying the component that 
is health care for the poor stay with the States, and nursing care 
for the elderly come to the Federal Government. 

Mr. WiLLGiNG. Because you already have, at the Federal level, 
the two major support mechanisms for the elderly: Social Security 
and Medicare. 

Mr. Shays. That’s interesting. I’d like to think about that. 
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Mr. WiLLGiNG. It will ultimately resolve all the issues we’ve 
talked about, in terms of these conflicts between the Medicare and 
the Medicaid programs. 

Mr. Shays. It’s interesting. 

Mr. WiLLGiNG. And I think it can be done in a budget neutral 
fashion. You’ve got to do some switching and swapping, obviously. 

Mr. Shays. It’s very provocative. 

Mr. WiLLGiNG. Well, that’s the point at which I will then close 
my testimony. 

[The prepared statement of Mr. Willging follows:] 
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Chairman Shays and Members of the Committee, I am Paul Willging, Executive Vice President 
of the American Health Care Association (AHCA). AHCA is a federation of 50 affiliated associations 
representing over 11,000 non-profit and for-profit assisted living, nursing facility, and subacute 
providers nationafiy. We serve over one million residents in our member facilities. On behalf of 
AHCA's members, thank you for the opportunity to speak on health care fraud and abuse and what we 
can do to combat it. 

There are three major points I would Klee to emphasize: 

• First, Federal laws and rules need to be as clear, consistent and simple as possible. Otherwise 
legitimate disagreements over permissible reimbursement payments may be mistaken as 
intentional fraud and abuse. 

• Second, AHCA has zero tolerance of any fraud and abuse. That is why we have launched 
legislative initiatives and legal and educational programs to combat it within our industry. 
AHCA pledges to continue to work with the federal government in its effort to combat fraud 
and abuse. We are proud to play a role in such a cooperative approach. 

• Third, since the enactment of OBRA '87, freestanding SNFs have made great progress in 
inproving quahty and in providing lower cost alternatives to hospitalization. We are taking a 
leadership role in working to close reimbursement loopholes and eliminate waste costing 
Medicare billions of doUars each year! 
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Complexity in the Federal Laws 

Let me first turn to the need for clear, consistent and simple federal laws rules. As everyone 
here knows, the Medicare and Medicad p-ograms are extremely complex. The benefits and 
reimbursement policies for skilled nursing and home care have evolved over several decades. The 
result is a system that reimburses in different ways to different providers by different payors for 
differait patients with different legal and r^ulatory requirements. This is why legitimate differences 
over permissible reimbursement payments often are mistaken as intentional fiaud and abuse. 

We see this confiision occurring with Medicare and Medicaid dual eligibles. What you can bill 
Medicare Part A, Medicare Part B and Medicaid for the same patient is confusing and may overlap, yet 
these are the cunrent programs that provide residents of nursing homes the care they need. For 
example, a Medicare patient must be in a hospital for three days prior to obtaining a 100 day Part A 
skilled nursing facility (SNF) benefit. Under some circumstances, during this Part A (SNF) stay. 
Medicare requires certain ancillary or non-routine services to be hilled to Part B. After 100 days and if 
care is still needed, either Medicaid or the patient pays. If it is Medicaid, each state covers the stay in a 
different way. And to further complicate the issue, beneficiaries may still receive certain Part B benefits 
as long as the premium is paid. 

As a result, some believe that suppliers of nursing home services, nursing homes and Medicaid 
payors may game the system. For example, some of the GAO and OIG reports have stated that some 
providers of contract services have overcharged the federal government or billed for services not 
actualy provided. The OIG and GAO conclude that the rules are not clear and that HCFA, the 
Congress and providers must work to clarify the rules. AHCA believes the system must be changed as 
it may invite the tjpe of problems that have been identified. 
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The solution is not to spend more money and time to try and sort out this vague and inefficient 
syaem. Rather AHCA supports Congresi% eflbrts to replace the present eligibility, coverage and 
reimbursement rules with a streamlined and simplified system. True reform of our elder care system 
cannot happen if we insist on maintaining multiple funding sources aimed at the same client. 

While the system won't change overoi^ we do support some immediate changes. 

Consolidated Billing 

A good first step is to consolidate billing for all SNF services to Part A ptients. This change 
creates a single payor for these defined services. We are continuing to review our position on the 
complexity and administrative burdens of proposals to require us to bill for Part B services once the 
Part A benefit is concluded. Payment and oversight of the iiKdical necessity documentation for Part B 
benefits are generally conducted by carriers. Over the past several years, carriers have instituted strict 
documentation and medical necessity requirements. We do not yet know the specific details of the 
Administration's consolidated billing requirements and urge you to explore in greater detail these issues 
with the supplier and provider community. AHCA does believe that when bills are submitted for 
services provided by an outside supplier to a SNF resident, all nursing homes should have copies of the 
infonnation submitted for payment. This is essential for us to be able to verify charges and that billed 
services were actually delivered. 
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Access to Medical Records by Outside Suppliers 

The skilled nursing home is a unique provider of services. We are authorized, under federal 
law, to either provide services directly or to contract for certain medical services. This authority 
permits the nursing home provider to cost-effectively purchase services only when they are medically 
necessary. We do not have to maintain certain supplies or employ professional services that may be 
underutilized. This flexibility has assisted the skilled nursing home provider to treat higher acuity 
patients in our lower cost setting. We act as partners in providing services to these residents with the 
suppliers and providers having access to medical records. However, this authority has also aeated a 
need for greater scrutiny to ensure that providers and suppliers are complying with federal laws on 
coverage and reimbursement for skilled nursing home services. Again, we have zero tolerance for 
reported tactics of sharing patient records to increase the marketing of services and supplies. These 
should only be provided when they are medically necessary and in accordance with the right to privacy 
of our patients. . 

Transfer and Discharge 

Another proposal Congress may consider this year may provide incentives for fraudulent 
behavior. We oppose a provision in the Administration's FY 1998 budget proposal redefining 
discharges from hospitals to PPS exempt entities. This will incentivize acute care providers to hold on 
to their patients longer to obtain the fiill hospital DRG payment before moving patients into related 
PPS exempt services and receiving a second payment. Many refer to this as “double dipping.” 



126 


The more appropriate solution to Kites this problem is best summed up by tt. Uwe, 
Reinhart of Waceton University, in a January 31, 1997 teer to me where he stated, "What is needed is 
a recaibration of the DRGs to reflect the modem potential of subacute care, and then a system of 
open, compettive bids for Medicare's subacute care business, without any differential between 
hospkals and fteestaading SNFs." 

At the very least. Congress should enact a provisioti to eliminate double dippiig by those 
facilities related to or controlled by the acute care rafetTHtg organizatioE. 

Enactment of a Prospective Payment System 

The next step to help simplify the reimbursement rules is the adoption of a Medicare 
Prospectwe Payment System (PPS) for SNFs. This system essentially will incorporate ail SNF services 
into one payirent stream, reducing the ability of providers to manipulate reimbursement. Although we 
are very concerned about the level of proposed reductions incorporated into the Admfaistration’s PPS 
proposal, along with several other important details, we want the PPS system to begin in FY199S and 
support much of what is proposed in the Administration’s FV 1998 budget proposal for SNFs. 
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SecureCare 

As important as Prospective Payment is to Medicare, we also need to reform Medicaid. 
AHCA is developing a legislative proposal we call SecureCare. Once the vast majority of Medicare 
providers are on prospective payment system, perhaps government can finally evolve toward becoming 
a funding source for comprehensive health solutions chosen by beneficiaries in a competitive 
marketplace. This is not the forum to go into details, but Secure Care will stop reliance on a system 
that steers people toward impoverishment to obtain long term care through Medicaid. Its four goals 
are 1) to transform long term care from welfare to healthcare 2 ) coordinate long term care private 
resources with Medicare and Social Security 3) encourage personal and family responsibility, and 4) 
maximize quality and control costs through market competition and consumer choice. The 
consolidation of all payments for services provided to the elderly and disabled would greatly simplify 
and streamline current pohcies and reduce the possibility of fi-aud and abuse. 

Retention of Expanded Fraud and Abuse Laws 

There are some other efforts that should be considered. We support the use of criminal 
background checks for nursing facility employees. However, we oppose the Administration's attempt 
to repeal many of last years fraud and abuse provisions. These include advisory opinions for providers, 
protections against unfair civil monetary penalty authority and a provision prohibiting "intentional" 
transfers of assets from wealthy or above-average income individuals to qualify for Medicaid. 

While this latter provision was poorly drafted, it should be repaired, not repealed. We believe 
that if wealthier Americans wish to transfer significant assets out of their estates, they should be 
required to purchase long-term care insurance as a precondition of any future Medicaid eligibifity. 
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Let ms now turn to my second point. AHCA is pioud of our voluntary efforts to combat faud 
and abuse. Let describe some of our efforts. 

Ongaing Information Activities 

We undertake substantial efforts as an association to educate our members regarding 
compliance and legal issues critical to avoiding fraud and abuse. We offer seminars, produce 
pubEcations and distribute educational materials whidi help oiir members better understand fraud and 
abuse issues. We frequently prepare legal taiefs and memos on how to avoid potential problems and 
comply with the law. 

We try hard to keep our membership informed of the latest OfSce of Inspector General (OIG) 
activities in uncovering fraud. For many years we have distributed the OIG's fraud alerts to all our 
members. We encourage aH members to forward fraud and abuse information to AHCA as soon as 
they are notified of such schemes by HCFA's regional office, Medicare infermediary fraud unifs, or 
Medicaid fraud units. 

AHCA also recognizes that fraud and abuse must be combated throughout the entire health 
care industry. That is why we are member of the Coalition of Health Associations United Against 
Fraud and Abuse. We recognize that anytime a single provider is caught in fraudulent or abusive 
activities it reflects on the entire industry. We worked closely with Heakh Subcommittee Chairman 
Bill Thomas and Senate Aging Committee Chairman Bill Cohen in the 104’’“ Congress to enact tougher 
penalties against fraud while providing guidance and protections for innocent providers. 
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AHCA encourages our members, empbyees or anyone suspecting fraud and abuse to caB the 
OIG's toD free hot line. We have and will continue to support the government’s efforts to combat 
fraud and abuse. We have also supported the eiqpansion of frferal criminal penalties in the fraud and 
abuse area. Strong and swift enforcement of the law is always the best deterrent. 

But we must never forget that we need to continue government efforts to betta educate 
provilers. Wormed poviders are less likely to unintentionally cross the line. Not only is good 
infonnation crucial with such complex progams, educational efforts save money and compare 
fevorably with the cost of finding and litigating fraud and abuse cases. 

I truly believe AHCA's voluntary efforts coupled with our acthities with the government have 
made a difference. When we look at the 5 state pilot program called "Operation Restore Trust”, there 
are no major fraud and abuse settlements by SNF providers. Althoi^ we take no solace in die fact 
that other types of providers have been involved in huge settlements recently, we can be proud of osir 
industry's iirproving record. 

Conclusion 

My final point is that SNFs have come a tong way since the enactment of OBRA '87. Our 
federal, state and local oversight is stringent. Our quality has improved. We can provide cost-effective 
medical and skilled services to nursing home residents as an alternative to higher cost hospitalization. 
Most in^jortantly, our legislative initiatives on finud and abuse, consolidated billing, crinma! 
background checks and prospective payment clearly show we are working hard to reform the system 
and to weed out fraud and abuse. We took forward to working with you in this regard. Thank you. 
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Mr. Shays. I thought you said you were going to he horing. 

Mr. WiLLGiNG. Only in the sense that I’m not going to he dis- 
agreeing a lot with my colleagues from the GAO or the Inspector 
General’s Office. 

Mr. Shays. You’re just trying to set a good example for Congress. 

Ms. Weiss. 

Ms. Weiss. Thank you, sir. 

May I begin, Mr. Chairman, by clarifying some of the remarks 
and some of the questions that came up a little earlier? 

Mr. Shays. Sure. 

Ms. Weiss. I would specifically like to address an issue raised by 
Mr. Towns, and that is the issue of confidentiality of records. He 
is absolutely correct about that. 

Mr. Shays. Could I just — just so I have it — define to me how you 
both have similar responsibilities and different responsibilities. Do 
you represent certain nursing home associations? Where is your 
perspective? 

Ms. Weiss. Our perspective is from a continuum of care, Mr. 
Chairman. We represent only 501(c)(3) organizations. They must be 
not-for-profit. They represent freestanding nursing facilities, retire- 
ment communities, senior housing or apartments, assisted living, 
and home and community-based services. 

Mr. Shays. And you tend to have a smaller constituency. Do you 
sometimes have the same organizations? 

Mr. WiLLGiNG. We sometimes even have the same members, Mr. 
Chairman. 

Mr. Shays. That’s what I meant. 

Mr. WiLLGiNG. What the American Association of Homes and 
Services for the Aging does is, indeed, the entire continuum, includ- 
ing housing. 

Mr. Shays. I’ve got it. 

Mr. WiLLGiNG. Total non-health care. We do not represent any 
housing. We do represent the entire array of facility-based long- 
term care: subacute, assisted living, and nursing facilities. 

Mr. Shays. You have nursing facilities, but you have other activi- 
ties, as well. 

Ms. Weiss. That’s correct. 

Mr. Shays. Thank you. 

Ms. Weiss. May I just address Mr. Towns’ remark on the con- 
fidentiality of records? 

Mr. Shays. Sure. 

Ms. Weiss. We want to emphasize that he is correct, that nobody 
should have access to resident records in a nursing facility except 
bona fide clinicians who need to see that record for the purpose of 
treatment planning. I am unaware that our members are making 
those records available to vendors so that they can copy beneficiary 
numbers and use those for fraudulent purposes. But we will cau- 
tion our members again and try to alleviate some of his concern. 

The other question I wanted to address is the issue of dual eligi- 
bles and the interaction between Medicaid and Medicare. I think 
a lot of the people from the first panel described that as “legal but 
ridiculous.” I’m not sure it’s legal. I think the tendency there was 
to equate the term “legal” or “illegal” with “criminal.” 
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It is against the regulations to be paid from both sources. Med- 
icaid is always the last payment resort, always the last, which 
means there can only be one that’s the last. So what they should 
do, and what many States do, is to first look at the Medicaid cov- 
erage. 

Some States cover it very differently. Wisconsin, for instance, 
takes the therapies out of the Medicaid rate, and they are always 
billed separately. New York combines therapies in their Medicaid 
rate. Texas combines it in their Medicaid rate. 

So what should happen is that, if Medicare Part B is paying for 
that therapy, there should be some kind of carve-out from that 
Medicaid payment that represents that payment was made from 
another source. In the case of Wisconsin, for instance, where they 
have separate billing for therapies, then it’s not an issue, because 
Medicaid wouldn’t be paying for that anyway, within the daily rate. 

So there is not a criminal penalty for that kind of thing, but 
there is a source of recovery. And the problem, probably, is that 
when you do a Part B payment, billing for these therapies, and so 
on, to Medicare, what you’re dealing with is Medicare carriers, the 
contractors who pay those claims on behalf of Medicare. 

They often cover claims from a several-State area, and it’s very 
doubtful that they would understand how every State Medicaid 
system is set up to cover therapy costs. So they probably pay it, not 
realizing that the therapies may be in that Medicaid rate. So that 
would be the issue to be concerned with there. 

All right. The other thing I would like to talk a little bit about 
is the consolidated billing issue that wasn’t raised. You asked if it 
would require added reimbursement on the part of providers. I 
think the GAO’s response was that they hadn’t really studied the 
issue, but there would be tradeoffs, and so on. 

We haven’t done an exhaustive study either, but we did call some 
of our members who do Part B billing now, on a voluntary basis. 
What they told us is, eventually, over a long period of time, you 
can recover those costs in many ways. There are benefits. But the 
startup costs are enormous for this kind of thing. 

If you’ve got the volume so that you do Medicare Part B billing, 
consolidated billing, in your facility, you have a dedicated staff 
member who does nothing for a living but Part B billing. A miser- 
able life, but some people choose to have it. OK. 

The other thing is that you need a computer system to do that, 
and it’s not the same system that you use to check your census 
data every day, which separates Medicaid billings. Medicare bil- 
lings, private pay billings. So that’s a separate, parallel system. 
You also need training. We’ve been talking about how badly the 
therapists handle their billing when they do it themselves, well 
that’s because it’s very complicated. 

So all those things together mean resources. And they may not 
mean resources for 20 years, but they are going to need resources 
initially. 

That said, I would like to move on to a point that I don’t think 
has been made in front of the committee today, Mr. Chairman, and 
that is the issue of what we fear is the looming conflict between 
nursing home regulatory provisions and the False Claims Act. 



132 


The False Claims Act is part of the Medicare fraud and abuse 
regulatory scheme. It’s probably the oldest part. It goes way back 
to the Civil War, when suppliers were giving rotten food and blind 
mules and ammunition made with sawdust to the Union Army. 
And they passed this law so that they could go after those sup- 
pliers. That has carried forward to this day and is now a major 
component of the Fraud and Abuse Act. 

I’m surprised that so far nobody on these panels has mentioned 
a nursing home case that we call “Geri-Med,” the official name 
being U.S. v. GMS Management and Tucker House. Mr. Chairman, 
that was a terrible, terrible nursing home situation, in 1996. What 
it involved was residents who had gotten such poor nutrition in the 
nursing home that they developed decubitus ulcers, the video of 
which made people leave the room. It was a very bad situation. 

Somehow that was not picked up in the normal regulatory 
scheme. So what happened is that the Inspector General took that 
case and applied the False Claims Act in a way that it had never 
been applied before. What they said was — the argument went like 
this: We gave you a certain amount of money — this being Med- 
icaid — to provide care to this resident. The condition of this resi- 
dent shows that you could not have used the money that way. 
Therefore, submitting the claim for reimbursement was a false 
claim. 

The case never went to court, so we don’t know if it’s a good the- 
ory, it’s a bad theory, or whatever, but it was an impressive enough 
theory and threat to the facility that the case was settled the day 
the complaint was filed, for $600,000. Now, that’s a penalty facili- 
ties almost never would see under the normal survey and certifi- 
cation process. 

Mr. Shays. Was she one of many patients? 

Ms. Weiss. It was a “he,” and he was one of three patients who 
were in that condition. There were three named in the complaint. 
That’s correct. 

All right. Nobody in our field, whether this is a good theory or 
not, nobody in our field would ever attempt to defend or even ex- 
plain the facts of Geri-Med. It just should never have happened. 
Those residents, the bottom line is, they didn’t get what they need- 
ed. OK. 

At the other side of the extreme, the other extreme case, we have 
been informed by the OIG’s fraud alerts and other anecdotes that 
we have occupational therapists now in facilities, giving OT to co- 
matose residents; the other extreme, another false claim unneces- 
sary service, and something we don’t condone. 

But what we see happening is that between these two extremes 
there is a vast difference and a vast middle ground where things 
are not as clear as they were in these cases. In thinking this 
through, we have to remember what Mr. Willging said, that nurs- 
ing homes are the only entities that, as a matter of law, are man- 
dated to guarantee certain outcomes. As he said, those outcomes 
are lumped together, collectively, under the highest practicable 
level of care for each resident. 

In effect, the highest practicable level is a “failure to thrive” 
standard for the nursing home population, the vast majority of 
whom are over 80, with multiple chronic conditions. The term “fail- 



133 


ure to thrive,” too, is very differently applied and very newly ap- 
plied in long-term care. 

This is what we use in the criminal law to look at child abuse, 
that standard. We look at what the measurements are for a normal 
child developing at a certain stage. We look at the child before us, 
and we see if that child has unexplainable failures to reach the 
averages. 

We aren’t sure what this standard yet means, in terms of nurs- 
ing home residents, and HCFA is very ready to admit that. We 
won’t know, in terms of benchmarks, for several years. But because 
of this standard, even before we have benchmarks, nursing homes 
are required to work as aggressively as possible to assure improve- 
ment whenever possible, not the status quo. That is not enough. 
We have to keep trying until we go as far as we can to get improve- 
ment. 

The irony of this to us is that, in the current fraud and abuse 
climate, the harder we work to meet that standard, and the closer 
we get to the goal, the more likely it is that some of these services 
are going to be considered unnecessary. 

So, from our point of view, the world looks like this now: If we’re 
bad, that’s fraud. If we’re really good, that’s fraud. So the most 
practicable standard for us is mediocre, and then we will surely be 
cited for noncompliance by the State licensure agency, and we 
should be, because that means that we didn’t live with OBRA. 
That’s not what OBRA is about, and frankly, that’s not what we 
are about. 

Mr. Shays. Well, it is interesting. I mean, I think that’s a very 
interesting analysis. But I was thinking, before you were talking 
about this, we want nursing care patients to be getting very good 
health care. 

Ms. Weiss. Right. 

Mr. Shays. I’m just thinking, do we want it to be fair, do we 
want it to be good, or do we want it to be excellent. I’m not sure. 
In my judgment, it would be good to excellent, somewhere in that 
range. But we don’t want it to be fair. 

Ms. Weiss. Right. 

Mr. Shays. And I realize we would have to define that. But kids 
in school, I mean, we have two different standards. For kids under 
special education, they have to get “the best.” And the best may 
mean that you take in special ed someone out of a school system 
and send them 300 miles away to get “the best.” But we don’t man- 
date “the best” for the vast majority of students there, because “the 
best” would be unaffordable. 

So we’re not saying “the best.” If we are, then we have created 
a circumstance that we would go bankrupt. 

Ms. Weiss. And some people feel that that’s where we’re going, 
and that’s one of the problems. Think of it in terms of the regu- 
latory structure. HCFA’s standards area is saying “the best,” that’s 
what the law says. The payment agency is saying, “the best,” but 
we can’t pay for it or we will be bankrupt. 

Mr. Shays. Right. 

Ms. Weiss. And the IG’s Office is saying, “the best,” and maybe 
it’s a crime. I mean, literally, that’s where we find ourselves. 
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Mr. Shays. “The best” may be having a nurse in every room. It 
can get carried away. Reading to the patient. Your point is valid. 
I’m not discounting your point. I’m just thinking that we have to 
look at that. As I was saying that, I was thinking, “My God, I hope 
there’s not a reporter here saying I don’t want the best care for 
people in nursing homes.” 

Ms. Weiss. The problem is, we all want the best care, because 
someday it’s going to be our parent. But the problem is how we ac- 
complish that within the resources we have available. 

Mr. Shays. I would want very good health care for my mother. 
And to me that would be very good. And I would want it for me. 

Mr. WiLLGiNG. If I could, in one of the previous panels, Suzanne, 
there was a suggestion that there was something perhaps “iffy” 
about the provision of occupational therapy to Alzheimer’s patients. 
Well, I suggest, Mr. Chairman, if you had the head of the Alz- 
heimer’s Association here, they would demand that same kind of 
highest practicable care. 

It is a definitional issue. Unfortunately, this word in the law, and 
it is in the Nursing Home Reform provisions of OBRA 1987, it does 
say our responsibility is to bring the resident up to and maintain 
the resident at — and I’m quoting exactly from the law — the highest 
practicable level. 

Mr. Shays. No, you left out “practical.” “Practical” is good. I like 
that. 

Mr. WiLLGiNG. And that’s what they haven’t defined yet. That is 
our dilemma. 

Mr. Shays. OK. But, no, that satisfies me. I want the highest 
practical, most excellent care we can give. 

Mr. WiLLGiNG. And we would all like to be able to define it be- 
fore it gets to the courts, I suspect. 

Mr. Shays. Right. Yes. 

Ms. Weiss. May I just build on his reference to the Alzheimer’s 
case, Mr. Chairman? 

Mr. Shays. Yes. 

Ms. Weiss. That is quite real. What you heard today is actually, 
we fear, becoming Government payment policy. Today, one of our 
members in Oregon is meeting with a fiscal intermediary, the con- 
tractor that pays Medicare Part A claims, because that fiscal inter- 
mediary has said to that member that Medicare should no longer 
be paying for any therapies for people with Alzheimer’s. 

What that is going to result in is people who could be up and on 
their own, are people bedfast, with contractures, limbs that have 
contorted from lack of exercise, feeding tubes, and, at worst, pres- 
sure sores. We will be right back to the Geri-Med case. 

Mr. Shays. Right. I hear you. 

Ms. Weiss. Thank you, Mr. Chairman. We really look forward to 
working with you. 

[The prepared statement of Ms. Weiss follows:] 
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SUZANNE M. WEISS 

VICE PRESIDENT AND COUNSEL, PUBLIC POLICY 


AMERICAN ASSOCIATION OF HOMES AND SERVICES 
FOR THE AGING 


Mr, Chairman and Members of the Subcommittee, on behalf of the American 
Association of Homes and Services for the Aging (AAHSA), I appreciate the 
opportunity to appear before the Subcommittee on Human Resources of the 
Committee on Government Reform and Oversight and to share with you 
AAHSA’s perspective on the problems of fraud and abuse in the Federal Health 
Programs. 

AAHSA is a national nonprofit organization representing over 5,000 not-for-profit 
long-term care providers who serve over one million individuals every day. More 
than half of AAHSA's membership is affiliated with religious organizations; the 
remaining members are sponsored by private foundations, fraternal 
organizations, government agencies, unions, and community groups. Our 
members include not only nursing facilities, but also affordable elderly housing, 
continuing care retirement communities (CCRCs), assisted living, and providers 
of home health care, adult day care, respite care, meals on wheels and other 
community-based sen/ices. Our members have long-standing relationships with 
the communities in which they operate. For the past thirty-six years, the 
Association has been an advocate for the elderly themselves and for a long- 
term care delivery system that assures all those in need of quality services and 
quality of life. 

In response to the Committee's request, we will address fraud and abuse 
problems in nursing homes, including those identified by the Government 
Accounting Office in several recent reports. We also will describe some of 
AAHSA’s initiatives to alert its members to fraud and abuse issues. In closing, 
we will make some recommendations for continued efforts to reduce fraud and 
abuse in state and federal health programs, including a recommendation for 
ending a major example of beneficiary fraud that we believe is pervasive. 


Control of fraud and abuse in health care has evolved considerably over the 30+ 
years since the Medicare and Medicaid programs were established. When the 
Medicare program began in 1965, the only prohibition against fraud contained 
within the Social Security Act related to the making of false statements in 
applications for benefits. The law did not provide a means for penalizing 
practitioners or other health care providers who engaged in fraudulent activities. 

In 1 972, the Social Security Act was amended to prohibit the payment of 
kickbacks in exchange for the referral of Medicare and Medicaid patients and to 
permit the exclusion from future participation in the programs of those who filed 
false or excessive claims or provided substandard or unnecessary care. 
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Amendments in 1977 expanded the anti-kickback statute to preclude any 
remuneration, including kickbacks, bribes or rebates. Violations were made 
punishable by a $25,000 fine and/or five years imprisonment. These changes 
responded to widely publicized abuses against both Medicare and Medicaid. 

Further amendments to the fraud and abuse provision occurred in 1981 and 
1987. In 1981 , Congress authorized the administrative imposition of civil 
monetary penalties against health care providers who submit false or otherwise 
improper claims for Medicare and Medicaid reimbursement. In 1987, the 
Medicare and Medicaid Patient and Program Protection Act (MMPPPA) 
substantially increased the grounds upon which a health care provider can be 
banned from all participation in Medicare and Medicaid. In that same year, the 
Omnibus Budget Reconciliation Act added a long list of technical violations 
concerning Medicare billings. Under these provisions, employers such as 
nursing facilities and other long-term care providers are held strictly liable for the 
billing errors of their staff, regardless of whether they knew or had any reason to 
know that false claims were being filed. Violations can result in substantial civil 
monetary penalties and exclusions. 

With the Omnibus Budget Reconciliation Act of 1989, Congress passed the 
Ethics in Patient Referrals Act ("Stark I)"), which prohibits physician referrals of 
clinical laboratory tests to an entity with which a physician has a financial 
relationship. The Act was effective January 1 , 1992. Stark I was expanded in 
1993 to prohibit physicians from referring Medicare and Medicaid patients to an 
entity furnishing one or more of the “designated health services" listed in the Act. 
Among the services listed are home health, physical and occupational therapy, 
and durable medical equipment. 

The last round of amendments occurred on 1996 with passage of the Health 
Insurance Portability and Accountability Act. Major changes included provisions 
to develop a coordinated fraud and abuse program; expand the Medicare and 
Medicaid anti-kickback statute to other federal health programs; increase civil 
monetary penalties; tighten the intent standard for the imposition of CMPs; and 
create a health care fraud criminal sanction; establish a fraud and abuse control 
account; create an exception to the anti-kickback statute for risk-sharing 
arrangements; and mandate advisory opinions. 

The results of 30 years of legislation, augmented by regulations, administrative 
rulings and judicial opinions is an implementation and enforcement scheme 
designed to protect both Medicare and Medicaid and other health programs; 
safeguard the welfare of beneficiaries: and save money. All the goals are 
admirable; however, the statutory and regulatory framework for meeting those 
goals achieve a level of complexity that only lawyers and accountants can love. 

This statutory and regulatory structure may be divided into four categories of 
prohibited conduct; first, making, or causing to be made, false statements with 
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respect to claims or otherwise causing improper claims to be filed; second, 
making false statements with respect to conditions of participation in the 
Medicare or Medicaid programs; third, submitting claims for excessive charges or 
unnecessary services or providing service of a quality which fails to meet 
professionally recognized standards of health care; and fourth, paying, receiving, 
offering or soliciting any remuneration, including kickbacks, bribes or rebates in 
exchange for referrals. 

For long-term care we note that the first and third categories are areas in which 
increasing activity and emphasis have been placed during the past two years. 
Federal authorities have expanded the scope of investigations into the provision 
of medically unnecessary services, services substantially in excess of an 
individual’s needs and those of a quality that fail to meet professionally 
recognized standards of health care. Investigators also have used the False 
Claims Act to prosecute providers who neglect residents. 

The Committee has requested that AAHSA focus its testimony on three recent 
reports on fraud, waste and abuse in the field of long-term care. Although the 
reports note that nursing homes are not blameless, to a large extent, all of the 
reports highlight the vulnerability of nursing homes as settings for the fraudulent 
activities of others. Several solutions are underway which will help alleviate the 
problems cited. 


I. The General Accounting Office Reports 


A. “ Fraud and Abuse: Providers Target Medicare Patients in Nursing 


The GAO'S January 1996 report on fraud and abuse in nursing facilities did not 
accuse nursing facilities themselves of fraud, but instead recommended ways for 
facilities to help prevent outside providers from taking advantage of their 
residents. The report identified two situations that enabled unscrupulous outside 
providers to obtain payment for services and supplies that were never provided 
to nursing facility residents. One common problem involved outside providers' 
unauthorized access to the medical records of nursing facility residents, which 
enabled the providers to obtain Medicare numbers and information on 
diagnoses that they then used to file fraudulent claims. The other common 
thread was Medicare carriers’ failure to discern and immediately follow up on 
clearly excessive amounts claimed by outside providers for services and 
supplies provided to nursing home residents. 

AAHSA recognizes that nursing facilities have a responsibility to ensure that 
residents’ records are kept confidential and that no outside providers of services 
or supplies have access to these records. We agree with the GAO that nursing 
facilities should be held accountable for unauthorized disclosure of residents’ 
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records, with the proviso that clinicai situations may occur in which nursing staff 
must consult with therapists and other providers on appropriate care for a 
resident’s condition. 


B. “ Medicare: Tighter Roles Needed to Curtail Overcharges for Therapy in 
Nursing Homes”. GAO. March. 1995 . 

Medicare pays for therapy benefits in nursing horiies as long as the need is 
indicated in the resident’s assessment and as long as the resident’s condition 
continues to improve as a result of the therapy. One of the criteria for receiving the 
Medicare skilled nursing facility benefit is that the resident be able to benefit from 
rehabilitation, so it is reasonable to expect a high level of therapies for this group. In 
every case, however, the extent of the Medicare SNF stay would be bound by the 100- 
day coverage limit of the SNF benefit. 

The 1 995 Government Accounting Office report on therapies pointed out that the 
1990 implementation of the Nursing Home Reform provisions of OBRA ’87 
resulted in dramatically higher Medicare spending on therapy services delivered 
in nursing homes. The report acknowledged the link between the increase in 
services and the law’s requirement that nursing facilities assess and provide for 
their residents needs for various kinds of therapy. 

The report also highlighted dramatic increases in costs for nursing home 
therapies, costs that exceeded what the government would have expected just 
by the increased volume. Two primary reasons were identified for the increased 
costs for therapy services: (1) HCFA placed no absolute dollar limits on 
Medicare reimbursement for occupational and speech therapy; and (2) charges 
for therapy services were not linked through billing codes to the amount of time 
spent with the resident or to the specific treatment provided. The GAO 
suggested two solutions. The first was for HCFA to develop salary guidelines 
that set explicit limits on the amount Medicare will pay for occupational and 
speech therapy. The second was to require that bills for these services specify 
time spent with residents. GAO’s follow-up report in 1996, Medicare: Eaiiy 
Resolution of Overcharges for Therapy in Nursing Homes is Unlikely, 
GAO/HEHS-96-145, pointed out the difficulty of addressing both problems. 

Since the 1996 report, however, HCFA has made progress on both fronts. 

Salary Equivalency Guidelines . The Health Care Financing 
Administration has issued a proposed rule for the Medicare and Medicaid 
Programs concerning Salary Equivalency Guidelines for Physical Therapy, 

Respiratory Therapy, Speech Language Pathology, and Occupational Therapy 
Services. HCFA’s proposal is an attempt to develop a better methodology 
based on more up-to-date data to cover all four categories of therapies. 
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Consolidated Billina . The Administration’s budget proposes to have 
nursing homes bill for all services a resident receives, other than services 
provided by a physician, certified nurse midwife, qualified psychologist services, 
hospice and services of a certified registered nurse anesthetist. Durable 
medical equipment and enteral feeding supplies are included. It appears that 
nursing facilities would be responsible for both Part A and Part B billing. Part B 
billing would be required even if the residents are not receiving Part A 
reimbursement. 

AAHSA agrees that consolidated billing is likely to avoid some of the fraud and 
abuse issues presented when therapists bill separately for either Part A or Part B 
services. Although we are still evaluating the total Impact of the Administration’s 
proposal on our members, one conclusion is obvious: while the federal 
government is perfectly willing to use nursing homes to solve one of its major 
problems, there has been no mention of helping nursing homes with the 
administrative burdens imposed by this solution. Billing for non-routine services 
is technical and can be very complicated. Many, if not most, skilled nursing 
facilities will need training and computer support to take over this function. 
Sufficient lead time also will be needed. The President’s Budget would require 
implementation six months after the budget is passed, or July 1 , I998, whichever 
is later. Neither date provides sufficient time. There is no provision for 
reimbursing homes for the administrative costs. 

Prospective Payment System . If consolidated billing is a short-term 
“solution" to over-billing, prospective payment is probably the long-range plan. 
We recognize that reform of the current retrospective, cost-based reimbursement 
system is inevitable and that some form of prospective payment is likely. The 
current Medicare PPS for low-volume skilled nursing facilities Is a start that has 
been working fairly smoothly, but it is only a first step. A well designed PPS 
could promote management efficiencies and create some savings for the 
Medicare program. It also could address fraud and abuse concerns such as 
unnecessary services. 

It is very important, however, that the system be set up with sufficient rates to 
interest providers in participating in Medicare, as well as that it be based on the 
proper incentives to ensure it meet the government’s goals, within the context of 
what is good for beneficiaries and manageable by providers. For example, a 
poorly constructed system, such as one based on episodes of care, could result 
in undersen/ice or early discharge. This sets up a pattern of re-hospitalization 
and greater expenditures by other post-acute providers. 

We have seen from the implementation of the hospital PPS that the health care 
industry is very complex and can react in unexpected ways to PPS incentives. 

For example, the reduced hospital length of stay was an anticipated and desired 
result of PPS implementation. With hindsight, the growth of subacute care 
based in hospitals seems a natural result, but it was not as clearly expected at 
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the time of implementation. Prior experience would argue for implementation of 
a PPS very gradually and with careful evaluation of its implementation and 
impacts. 


C. “ Part B Services in Nursing Homes - An Overview”. OIG. March. 1996 . 

As part of the Operation Restore Trust (ORT) anti-fraud initiative the OIG reviewed 
Part B services in Medicare. Part B covers a wide range of medical services and 
supplies for beneficiaries, including beneficiaries in nursing homes. These services 
include physician services, outpatient hospital services, diagnostic laboratory tests, 
imaging, ambulance services, and a wide range of medical equipment and supplies. 
The OIG report identifies three main areas of vulnerabilities: duplicate payments, lack 
of oversight and questionable supplier or physician practices. According to the report 
there is often confusion about whether Medicare or Medicaid is required to pay for a 
nursing home service; consequently, both programs may be billed. We believe GAO 
currently is studying this further. This is no easy task in that there are more than 50 
ways of looking at the problem. Medicare Part B carriers also often lack the information 
needed to adequately ensure appropriate billing for nursing home residents. In addition 
the report found that Medicare is subject to questionable supplier and physician 
practices in ordering equipment such as incontinence supplies, wound care, and 
orthotic supplies for nursing home patients. 

Two initiatives by HCFA already address the potential abuses. The Medicare 
Transaction System and the President’s FY98 budget proposal for consolidated billing 
both should help reduce the frequency of duplicate payments. The Medicare 
Transaction System integrates Medicare Part A, Part B and managed care data. The 
MTS is an automated, standard, integrated information system that will also coordinate 
insurance benefits, assist in the detection of program fraud and provide Medicare 
beneficiaries and providers with a single point of contact to resolve all program 
inquiries. Under consolidated billing, as explained in more detail above, outside 
suppliers would have to make arrangements with SNFs so that the nursing homes 
would bill for suppliers' services and would be financially liable and medically 
responsible for the care. 


II- Fraud and Abuse as Part of Nursing Facilities’ Regulatory Scheme 


Few non-health care businesses are subject to as many regulatory authorities 
as nursing homes. Currently, nursing facilities must comply with regulations 
promulgated by the Health Care Financing Administration (HCFA), the Food and 
Drug Administration (FDA), the Occupational Safety and Health Administration 
(OSHA), the Department of Justice (DOJ), the Environmental Protection Agency 
(EPA), the Department of Labor (DOL), the Office of Civil Rights (OCR), the 
Federal Communication Commission (FCC), and State Licensure and Medicaid 
agencies. Nursing facilities are challenged daily to strike the balance that will 


6 



141 


allow them to achieve and maintain compliance with the requirements issued by 
these varied regulatory agencies while simultaneously ensuring optimal well- 
being for residents ranging in extremes across age, acuity level, physical 
independence, and cognitive ability. 

These “many masters” often interact to put nursing homes in regulatory jeopardy. The 
fraud and abuse regulations are no exception, and the False Claims Act (FCA) 
provides examples of conflicting governmental judgments in determining the needs of 
nursing home residents. 

A. Interaction of OBRA ‘87 and Determinations of 
Overutiiization/Unnecessarv Services . 

One of the most important legisiative initiatives that affected the provision of 
services in long term care facilities was the passage of the quality reforms found 
in OBRA '87. The distinguished ranking member of this Committee, Mr. 

Waxman, is quite familiar with this legislation. I think it is safe to say that he was 
the principal architect of this landmark law, which enacted the most sweeping 
changes to nursing facility operations since the passage of Medicare and 
Medicaid. 

A major provision of OBRA puts It potentially at odds with fraud and abuse 
statutes. Nursing home residents must receive the necessary care and services 
to attain or maintain the highest practicable physicai, mental and psychosocial 
well-being, in accordance with the resident’s comprehensive assessment and 
care plan (42 CFR 483.25). Federal regulations restate this provision in several 
behavioral goals. For example, there will be 

• no diminution In activities of daily living, unless a clinical condition 
makes this unavoidable: residents receive appropriate treatment or 
services to maintain or Improve activities of daily living (ADLs), and 
residents unable to maintain ADLs receive good nutrition, grooming 
and personal and oral hygiene; 

• no new, avoidable pressure sores after entering the facility; new sores 
must receive necessary treatment; 

• no new need for indwelling catherization unless it is required by a 
clinical condition; residents must receive appropriate bladder training 
to avoid infection and restore function; 

• no reduction in range of motion, unless it is unavoidable due to a 
clinical condition; residents must receive appropriate treatment to 
increase ROM and/or prevent ROM reduction; 

• mental and psychosocial treatment to address adjustment difficulties; 
residents without a pattern of such difficulty do not display a pattern of 
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decreased social interaction and/or increased withdrawal or angry or 
depressive behaviors, unless these are unavoidable due to a clinical 
condition; 

• ability on the part of residents to eat independently or with assistance 
but without a naso-gastric tube unless a tube in unavoidable due to a 
clinical condition; residents with NG tubes receive services and 
treatment to prevent aspiration, pneumonia, diarrhea, vomiting, 
dehydration, metabolic abnormalities and nasal-pharyngeal ulcers and 
to restore eating skills. 

All of the examples listed imply that some sort of therapy-physical, occupational, 
psychological, speech- and a certain level of other services will be available and 
provided to help residents stay at their maximum level of functioning. 

This is a wonderful goal for residents and one AAHSA supports. Moving toward this 
end, though, may result in several more years of “close calls” with regard to what is or 
is not a necessary therapy or other service. This concerns us because so far the FCA 
has addressed only the extremes of these cases. 

B. Unnecessary Services . The GAO report on overcharges for therapies in 
nursing homes cited the strong possibility that unnecessary therapies were 
provided either by nursing homes, themselves, or by rehabilitation companies 
providing services to nursing home residents. Subsequent OIG Fraud Alerts, 
e.g., Fraud and Abuse in the Provision of Services in Nursing Facilities (May 
1996) and Fraud and Abuse in the Provision of Medical Supplies to Nursing 
Facilities (August 1995), have provided additional evidence of unnecessary 
services or supplies. An examples cited by the OIG included unneeded hearing 
exams. Aside from the OIG Fraud Alerts, AAHSA staff have heard government 
Investigators at national conferences cite cases such as occupational therapists 
giving treatments to comatose residents. 

Certainly we cannot condone this type of behavior. There is, however, a vast 
“gray area" in meeting the provisions of one law's requirements of reaching the 
"highest practicable” level of care, and the recommendations of the GAO 
to curb unnecessary services. At which point do services become unnecessary? 

And who makes this determination? 

C. Failure to Provide Services . The other extreme of the situation is presented by 
U.S, V. GMS Management-Tucker, Inc., et al.("Geii-Med’^. The Geri-Med case was 
settled in 1996, after the Department of Justice filed an innovative civil complaint 
against the not-for-profit nursing facility and its fonner for-profit management company 
for inadequate nutrition and wound care to three residents. The complaint was 
prompted by the hospitalization of a resident whose overall condition, including 
horrendous decubitus ulcers, was beyond description. The theory used by the DOJ 
was that the provider had submitted claims for reimbursement for all three residents in 


8 



143 


the case. However, the condition of the three residents was such that the nursing 
home could not possibly have used the reimbursement to provide the care represented 
by the claims; therefore, the claim must have been false. 

Defense attorneys can debate as much as they want about whether the False Claims 
Act should be used this way. In cases such as Geri-Med, it’s hard to argue over the 
solution when the problem is so bad. We do feel, however, that in closer cases, 
where facilities reasonably decide that services are unnecessary, they may face the 
same jeopardy from the Justice Department or other oversight agencies that facilities 
face if the agencies decide that too many services were provided. 


Dilemmas Presented for Nursing Homes 

In effect, federal regulations have established a “failure to thrive" standard for 
nursing home residents, most of whom are well over 80 years of age. This 
standard exists without the research to establish benchmarks for the “average” 
elderly nursing home resident. Considering the consequences under OBRA '87 
of not complying with the regulations (e g., civil monetary penalties, temporary 
managers, suspension of payments, suspension of new admissions, closure), 
providers can hardly be faulted for occasionally erring on the side of somewhat 
more therapy than may be needed in the eyes of the Inspector General. Good 
assessment and care planning will minimize these mistakes but are unlikely to 
completely eliminate them. We should note that HCFA is working on 
computerization of the resident assessment system, which will help gather the 
data to make benchmarking possible. 

In addition to our concern about the uncertainty of routine therapy and other 
services generally, we are disturbed by recent statements by a fraud and abuse 
enforcement representative to the effect that some kinds of therapy for terminally 
ill residents and persons with Alzheimer’s Disease is a waste. I do not know 
what therapies the individual was referring to, and I do not know whether that 
was the official statement of a fraud control unit or a state’s attorney giving a 
personal view. Either way, the statement gives credibility to our view that quality 
of care decisions belong with individuals trained to make them. 

Certainly nobody wants to spend the last hours or days of his or her life on a 
treadmill or learning how to swallow again. But the difficulty of defining terminal 
illness (as evidenced by recent stories about hospice care and the debate about 
physician-assisted suicide) makes it risky to say that as a class, and without 
qualification, the “terminally ill” should not be receiving certain therapies, 
particularly those associated with mental health. We are very concerned about 
what will happen if and when states are permitted to pursue statutes legalizing 
physician-assisted suicide and those statutes require not only medical second 
opinions but also psychiatric consultations and batteries of psychological tests. 
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AAHSA also is bothered about the possibility that fraud and abuse authorities 
nnight systematically limit certain kinds of therapy for persons with Alzheimer’s 
Disease or other forms of dementia. We understand that there have cases of 
inappropriate therapy for these individuals, such as having a therapist give 
complex instructions to afflicted person and then expecting the individual to 
follow through independently with a series of exercises. This IS a waste. But 
there are valuable forms of therapy for persons with dementia, including physical 
therapy to maintain mobility, and speech therapy to maintain swallowing ability. 
Keeping residents with dementia free of contractures, out of wheelchairs, and 
off of feeding tubes not only enhances their quality of life but dramatically cuts 
the cost of their care. 

We urge the government to consider that just because a person does not 
remember his or her therapy does not mean that the person cannot benefit from 
the therapy’s effects. As this Committee continues its deliberations, we strongly 
urge you to dialogue with organizations such as the Alzheimer’s Association, 
whose recommendations for quality care we take very seriously. 

In addition, when we consider quality of life with respect to therapies and other 
services, it is important to recall that residents have federally mandated rights 
which may not always be clear to agencies that do not work with residents 
regularly. 


III. AAHSA Initlatives/Educational Activities 

Committee staff have asked us to comment on some of the initiatives our Association 
has taken to combat fraud and abuse. 

A. Helping members recognize fraud and abuse . Knowing what fraud and abuse 
looks like is not simple; lawyers are making careers out of trying to tell the difference 
between right and wrong in this field. Moreover, providers who are trying to maximize 
quality of life for residents and others in the facility on tight budgets have had to come 
to grips with the fact that some of the applications of the fraud and abuse statutes 
seem contrary to common sense. For example, we became aware that some of our 
members were receiving birthday cakes from suppliers for residents. We had to 
counsel them to stop this practice because it met the technical definition of a kickback. 
AAHSA has publicized examples of what fraud and abuse look like as these stories 
come to our attention. We also have worked with the association’s Legal Committee to 
collect examples that the attorneys see in their practices. 

B. Helping members identify competent counsel . Unlike hospital systems or large 
nursing home chains which have in-house counsel, most of our members are free- 
standing providers who use local counsel for their legal needs; many are located in 
rural or small city areas where health law counsel are not readily available. AAHSA 
has tried to identify attorneys who not only can represent the facilities when they have 
questions but who also can participate in the educational programs of our state 
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associations, which members attend. In addition, AAHSA invites attorneys who 
represent our state associations to meet in Washington every year, as weli as at the 
site of our annual convention. These meetings educate counsei about national 
deveiopments in fraud and abuse among other topics and enable them to reach out to 
our individual members more effectively. 

C. Technical Assistance Guides . For several years, our Association has been 
pubiishing Technical Assistance Briefs to our members. These “how to” papers 
are intended to provide practicai guidance on issues of concern to not-for-profit 
nursing homes, continuing care retirement communities, senior housing facilities 
and community service organizations. 

Technicai assistance briefs provide useful instruction on how to comply with 
appiicable laws, offer guidance on management Issues and address pertinent 
topics for our members. These briefs attempt to provide clear interpretations and 
suggestions for compliance or implementation of Federal laws and regulations. 

Four years ago, with the assistance of outside council, AAHSA published a TA 
brief entitled’ “Complying with Medicaid and Medicare Fraud and Abuse 
Provisions." This brief covered a wide range of topics and was designed to 
serve as an important primer for our long-term care facilities. 

Three new guides are currently underway and will cover fraud and abuse issues 
involving medical directors; home health issues in senior housing; and home health 
issues in retirement housing. Technical assistance briefs are distributed free to all 
AAHSA members. 

D. Publications . Fraud and.abuse cases, programs and initiatives, including 
Operation Restore Trust, are publicized in three regular AAHSA publications: 

Currents, a monthly newsletter with a circulation that includes all AAHSA members and 
numerous outside organizations; Washington Reports, which covers legislative and 
regulatory developments for our members every two weeks; and Legal Memo, a 
summary of pertinent cases for attorney and member subscribers, six times a year. 

E. Educational Sessions . Virtually all AAHSA annual meetings and spring 
conferences have offered seminars on fraud and abuse topics for years. Examples 
include fraud and abuse enforcement activities; Operation Restore Trust; the 
implications of fraud and abuse on tax-exempt facilities; anti-kickback statute; safe 
harbors, and many others. 

F. Corporate Compliance Plans . Corporate compliance plans are internal systems 
which help providers monitor their compliance with federal and state statutes 
governing Medicare, Medicaid, and other government health programs. They are not 
mandatory, but all settlements between fraud and abuse enforcement agencies have 
required the plans as a means of future compliance with the law. Operation Restore 
Trust has particularly emphasized corporate compliance plans as an integral part of 
providers’ internal monitoring systems. 
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A corporate compliance plan, if done for an individual facility by an attorney can cost 
well in excess of $100,000. It is extremely labor intensive and time-consuming. This 
comes at a time when the government is reducing overall spending for Medicare and 
Medicaid. 

Currently the DIG is developing model compliance plans for health care providers. 

The model for clinical laboratories was published in the Federal Register recently. 
Models for hospitals and HMOs will be prepared next. Because nursing homes are 
farther down the line, AAHSA’s staff and Legal Committee are working on what we feel 
would be the most appropriate components of a model for nursing facilities. Hopefully, 
this will be acceptable to the OIG when it is completed. 


V. Recommendations 

AAHSA has several suggestions for continued efforts to eliminate fraud and abuse. 
Some have already been stated in the body of this testimony but bear repeating. 

A. Fraud Alerts . The Fraud Alerts published by the Office of the Inspector General 
have been a valuable mechanism to educate our members about suspect practices. 
We would hope that the OIG would continue to update the Alerts as the results of their 
investigations warrant. 

B. Advisory Opinions . The legal and provider communities both recognize the 
complexity of fraud and abuse law, and the difficulty of entering many kinds of 
arrangements with any assurance that they would survive OIG scrutiny. The provision 
in last year’s Health Insurance Portability and Accountability Act requiring the IG to 
prepare advisory opinions about the legality of certain transactions was welcome news 
to all. 

Unfortunately, the Administration's budget proposes to repeal that provision, even 
though the IRS and FTC have managed to prepare similar kinds of opinions for many 
years. We ask the Committee’s help to preserve the ability of good people to do the 
right thing by keeping the advisory opinion mandate. 

C. Consolidated billing . HCFA and long-term care providers must work 
together to develop a reasonable system for consolidated billing through nursing 
facilities if providers are to assume this additional responsibility to help eliminate 
fraud and abuse. Part of the system must include some reimbursement for 
additional administrative costs to skilled nursing facilities. In addition, providers 
must receive support for training, computerization of their billing systems, and 
sufficient phase-in time. 

D. Prospective Payment System . A well-designed PPS has considerable 
potential to simplify Medicare billing and to eliminate some of the fraud and 
abuse identified in the GAO reports. In order to avoid repeating the unforeseen 
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and expensive consequences of the hospital DRG system, however, we 
recommend that HCFA invest an additional period of time on the front end of the 
design. This time should be spent developing the data necessary to support the 
rate-setting (cutting) and to relate patient acuity levels to an all-inclusive 
payment. AAHSA also advocates the refinement of quality assurance systems 
based on outcomes monitoring to protect against negative impacts on residents 
of payment system changes and reductions. An adequate phase-in period must 
be allowed, and implementation must include a program to monitor trouble spots 
early on. 

E- Unnecessary services . We would like to see dialogue between HCFA, the 
OIG and provider and consumer groups on the issue of unnecessary services. 
We believe recent cases and actions by government agencies demonstrate a 
need to determine how the need to meet the highest practicable level of care 
should be interpreted to avoid citation of inadequate service by HCFA and 
unnecessary service by the Inspector General. 


F. Asset Divestiture . This hearing has focused on fraud and abuse by nursing 
homes and others. As a final note, we would like to ask the Committee to 
remember the abuse being perpetrated ON nursing homes, as well as the 
Medicare and Medicaid programs, by beneficiaries. 

Medicaid estate planning is a growing practice whereby individuals shelter their 
assets in order to qualify for Medicaid coverage while preserving their own 
financial resources for relatives and heirs. Common practices include 
transferring countable assets into exempt assets; sheltering assets in trusts, 
annuities, and other financial vehicles that are deemed unavailable to the 
Medicaid beneficiary; transferring assets through joint bank accounts and other 
property held in joint tenancy; and manipulating spousal impoverishment rules to 
divert income and assets to a community spouse. In New York alone, these 
assets are reported to cost the Medicaid system $28 million annually. 

AAHSA believes that public assistance should be provided to the truly needy, not 
to individuals who are financially capable of paying for their own care. The use 
of estate planning gimmicks to quaiify for Medicaid coverage of long-term care 
drives up the cost of the Medicaid program to both the federal and state 
governments. We believe it is unfair to the thousands of needy Americans of all 
ages who have no health insurance or Medicaid coverage to have public dollars 
used to pay for care for those who could well pay their own way. This abuse of 
the Medicaid program is unfair to long-term care providers, who must accept the 
generaily inadequate Medicaid payment rates and subsidize care for Medicaid 
abusers out of their endowments. It is also unfair to those nursing facility 
residents who are paying for their own care, since facilities often must charge 
them higher rates in order to make up for the shortfall in payments from 
Medicare and Medicaid. 
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Congress has made several attempts to curb the practice of asset divestiture. In 
1993, a stronger look-back provision was enacted, disqualifying individuals from 
Medicaid if they had transferred assets within the previous 36 months. Last 
year’s Health Insurance Portability and Accountability Act contained tax 
incentives for the purchase of long-term care insurance. AAHSA had advocated 
these incentives for many years, since we feel that the availability of private 
insurance to cover the cost of long-term care will lessen the asset divestiture 
problem. HIPAA also included criminal penalties to be imposed on individuals 
who transfer their assets during the three-year look-back period for Medicaid 
eligibility. We understand that there may be problems with this provision, since 
few people really expect that an elderly nursing home resident would be taken 
off to jail, and asset transfers that were not criminal at the time they were made 
might later become criminal if the transferor entered a nursing facility. 

Legislation to repeal the criminal penalties provision has been introduced. 

AAHSA concurs that the "Granny Goes to Jail” scenario is not what we need, 
and we do not advocate retaining a criminal penalty for the nursing home 
resident. We do hope, however, that Congress will continue to discourage 
divestiture. At the very least, we need some reliable research to measure the 
dimensions of the problem. Congressman LaTourette’s bill to repeal Section 
217 of the Health Insurance Portability and Accountability Act seems, on the 
surface, to be a politically correct approach. We do, however, have serious 
reservations about sending a signal to the growing legion of elder law attorneys 
that Medicaid divestiture is an acceptable practice. Congress should move very 
cautiously in this area. 


VI. Conclusion 


The elimination of fraud and abuse in the health care system is a shared 
responsibility. To achieve it, we need a clear law, solid regulations, and good 
faith on the part of all the players. The bottom line of the GAO reports Is that 
none of these exist. 

It is hard to believe there will ever be a clear law on fraud and abuse, without 
starting over. That is why advisory opinions are so important. But there can be 
solid regulations, and the GAO reports point out several areas where regulations 
are needed. The GAO also cites the need for these regulations to be based on 
data-driven decisions, e.g., salary surveys. 

Regulations based on data, fairly implemented and uniformly enforced, will do 
much to inspire good faith on the part of health care providers. 
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Mr. Shays. Well, you will have a chance at that. 

Do you want to just speak directly to it now? I would be happy 
to have you, if you want to make a comment. 

Mr. Grob. If I could. 

Mr. Shays. Just state, for the recorder, your name again. 

Mr. Grob. Mr. Chairman, just to address the concerns. 

Mr. Shays. No, for the record, since you’re joining the panel, 
your name. 

Mr. Grob. It’s George Grob, and I’m with the Office of Inspector 
General. 

I just would like to address some of the concerns that were 
raised here about the Office of Inspector General. I think that any 
police force, in any place, can be abused. And I think it is incum- 
bent upon all the people who govern that in the country to be very 
wary of that ever happening. 

I think that if we did reach a situation where the Inspector Gen- 
eral’s Office was bringing cases against people for providing legiti- 
mate services, I think that everyone should, in fact, make sure, 
through the political process or whatever, that that doesn’t happen. 

I certainly hope that we’re not there right now. I think the cases 
that were brought up were rather extreme. In the case of Tucker 
House, as I understand it — and I hope you will correct me here, if 
I’m wrong about the detail — criminal charges were brought by the 
State against that nursing home. 

Mr. Shays. Which nursing home are we talking about? 

Mr. Grob. The Tucker House nursing home that was mentioned. 

Mr. Shays. Right. 

Mr. Grob. I believe several people died there as a result of mal- 
nutrition. 

Mr. Shays. But I don’t think your testimony was that there 
shouldn’t have been this case. 

Ms. Weiss. No. 

Mr. Shays. No. I don’t think she was — correct me if I’m wrong, 
but, Ms. Weiss, I think you were just giving us a spectrum on the 
kinds of cases. 

Ms. Weiss. That’s correct. 

Mr. Grob. I think the concern was that there was a creative use 
of an authority here to deal with that, and probably properly used 
in this case. 

Mr. Shays. And that’s the point. In this case, properly, but just 
think, that could be carried to an extreme. 

Mr. Grob. It could be. 

Mr. Shays. Correct? Is that your point? 

Ms. Weiss. That’s correct. 

Mr. Shays. In this case, you weren’t making that claim? 

Ms. Weiss. No. 

Mr. Shays. Yes. 

Mr. Grob. Again, I just wanted to emphasize that it was a pretty 
extreme case, and that doesn’t necessarily mean that the Inspector 
General’s Office is out there looking for the marginal. 

Mr. Shays. Don’t be too sensitive. I think we’re doing pretty well. 

Mr. Grob. That’s good. OK. 

Mr. WiLLGiNG. When have I ever agreed with you this much? 

Mr. Grob. No. 
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Mr. WiLLGiNG. Somebody once said, when you’ve sold the car, get 
off the lot. 

Mr. Grob. The other one I’d like to mention had to do with the 
Alzheimer’s patients and the therapies. The reference was to occu- 
pation therapy. I don’t remember that reference. My reference, in 
my testimony, was to mental health services. And the reviewers 
that looked at those cases did not reject, out of hand, any mental 
health therapy for anybody with Alzheimer’s. They looked at the 
record to see whether those particular individuals could benefit 
from the treatment or needed it. 

So, again, I would agree with you about the concern for making 
sure that Alzheimer’s patients receive all the services they need. 

Ms. Weiss. And we would have no objection to individual reviews 
made by qualified people. My concern at this point is the fiscal 
intermediary’s position that Medicare should not pay for any thera- 
pies, and there were no qualifications. 

Mr. Shays. We bring different experiences to the table, but as a 
State legislator, I remember there was a very old facility — it almost 
had the feeling of a house to it — but patients didn’t have certain 
activities, but they loved that place. They loved being out on the 
porch; they loved the flowers and the lawn. 

But our local paper went after them because of one or two things 
they didn’t do. And you could come and take pictures of this place 
and make it look a certain way, and they shut it down. I would 
have submitted that the people at that nursing home were far 
happier — they had a really family feel to it — than some of the new 
ones with everything according to Government regulations, the 
hallways just the right size, and so on. 

It’s a difficulty when we, in Government, just try to regulate to 
fit some kind of view of what we want. We don’t always accomplish 
that. So I have a lot of sympathy for nursing home facilities, in 
terms of you have to not only do it right, you have to look right, 
as well. 

But I do know we have tremendous abuses, and you all know 
that, as well. You all know that, given the amount of money we’re 
talking about, 10 percent, or 5 percent, whatever it is, I would just 
say to you, I do think that we’re talking billions of dollars of prob- 
lem, not millions or not even hundreds of millions. 

Mr. WiLLGiNG. Regardless, Mr. Chairman, it should be eradi- 
cated. 

Mr. Shays. But, see. I’m going to go — you said “regardless.” No, 
it always should, and I think that’s the view, whenever you have 
your legalities, and so on. But I’m just saying to you, in this one, 
it conks us over the head to do it quickly and to save the taxpayers 
a lot of money. 

Mr. WiLLGiNG. But I think what we’re also saying, and I repeat 
what you said, is, let’s make sure we know what is a result of con- 
fusing interpretations of regulations and what is indeed fraud. And 
let’s go after the fraud vigorously. 

Mr. Shays. Ms. Weiss, I will call on you in just a second. 

This staff is eager to work with all three panels, not just the first 
two. You are partners in this effort. I would defend anyone, if they 
said you weren’t involved in this process, to say, who better to be 
involved than people who have to deal with it every day. 
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What did you want to say? 

Ms. Weiss. The only thing I wanted to say was that I agree with 
Paul, that it should be zero-tolerance and that we should get it 
under control. Where I don’t agree with him is that it doesn’t mat- 
ter what the source is. It does matter what the source is, because 
the “fixes” are very different, and the resources should be directed 
differently. 

If we have criminal behavior, then resources should be put there. 
But if we have misunderstanding and bad reimbursement policy, 
which is what an awful lot of this is about, then we ought to give 
HCFA the resources to put in a couple of GS-14s and work on this 
problem. They could save a lot more money by curing that problem 
than they would save just by cutting the HCFA staff. 

Mr. Shays. I have a feeling, though, we have the biggest chunk 
in the middle. And the biggest chunk in the middle are the people 
who know it’s probably wrong and criminal, but it’s confusing 
enough to give them cover. I suspect we have a large chunk right 
in that area. 

Ms. Weiss. We are providing them with a lot of loopholes that 
could be closed. 

Mr. Shays. True, true. Other comments you all want to make? 
Any questions that we had asked earlier? 

Does Colorado want to respond in any way? You have such a nice 
smile, I was thinking, what is he thinking? 

Mr. Allen. If I may, Mr. Chairman. 

Mr. Shays. Sure. Just state your name and title. 

Mr. Allen. Richard Allen, Colorado Medicaid program. 

Mr. Shays. We have New York here, too, if New York wants to 
respond. 

Mr. Allen. Just a few comments. In the area of the best, let’s 
make sure we do the best, and how we ever are going to afford it, 
the big problem we have in long-term care is that it’s financed 
through the Medicaid program. The Medicaid program is a welfare 
program. It’s not an actuarially sound program at all. There is no 
money being put aside like you typically see in insurance, getting 
ready for the day where you need something like long-term care in- 
surance, just like car insurance, or life insurance, or something like 
that. 

There is a new product on the market; it is called long-term care 
insurance. My department believes that that is a prudent new pol- 
icy that should really be pursued by both the Federal and the State 
level. Several years back, there was something called asset protec- 
tion, which is that if an elder bought a long-term care insurance 
policy, the State then would promise to protect their assets as they 
went through the spend-down process, or what have you. We think 
that was a very good model. 

The real thing we need to do is to get the entire long-term care 
industry, if you will, set up on an actuarially sound basis, which 
is some sort of insurance program other than the Medicaid insur- 
ance program, where we’re really cutting ourselves all short, in the 
long run. It’s only 20 years from now that many of us will, indeed, 
be looking at the same situation, and do you really want it to be 
the Medicaid program that’s going to come in and pay for your 
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care, especially with the baby boomer situation out there? The 
clock is ticking, and we’ve got a real problem. 

In terms of this sharing back and forth on the Medicaid program. 
States, you take the acute care program, and the Federal Govern- 
ment will take over the long-term care program, it is an intriguing 
idea. As a Medicaid director, I get to do long-term care and acute 
care, and I think it would be a wonderful bargain for the Federal 
Government, because the acute care side, which would remain with 
the State, is the larger portion of the Medicaid program right now. 

Mr. Shays. Let me just tell you, in my judgment, what I recall, 
using more of the averages, is that one-third of the patients are 
nursing care, and they take two-thirds of the money. And the two- 
thirds that are AFDC recipients under Medicaid health, they get 
one-third of the money. I think the national statistic is close to 
that. 

Mr. WiLLGiNG. That is correct. There’s no question that the 
smaller percentage of beneficiaries, the elderly, take the dispropor- 
tionate amount, because they are in nursing facilities, to a consid- 
erable extent, and at the end of life. 

Mr. Shays. Exactly. I was trying to think of the reasons why we 
didn’t think of this idea, because Congressmen are always brighter, 
obviously, you know, than everyone else. Why didn’t we think of 
this idea? 

Mr. WiLLGiNG. We, unfortunately, just were not articulate 
enough at the time. 

Mr. Shays. To make us think it was our idea. 

Mr. WiLLGiNG. That’s right. 

Mr. Shays. Yes. 

Mr. WiLLGiNG. You pointed out the reason. If you don’t look be- 
hind that proposal, it does appear to run against the grain, in 
terms of what this town — and I don’t think just Republicans, Mr. 
Chairman — what this town has generally been moving toward, 
which is a devolution of more authority to the States, not some- 
thing coming back up to the feds. 

But you make this swap. Actually, one of your colleagues on the 
Republican side in the Senate, Nancy Kassebaum, a former col- 
league, had, in effect, broached this idea, oh, 3, 4, 5 years ago. 

Mr. Shays. I knew it was a Member of Congress. 

Mr. WiLLGiNG. Oh, it was. Just took me a while to think of it. 

Mr. Shays. Yes. Right. Well, the other reason may be, and this 
would be sad, but those who are on one committee. Ways and 
Means, or, in this case. Commerce, may not want to give that au- 
thority to Ways and Means, because it would become a Ways and 
Means responsibility. 

Mr. WiLLGiNG. But for the greater good of the American people. 

Mr. Shays. No, I’m just being very candid with you. I’m not say- 
ing that’s good; I’m just saying that this is one of the things that 
has been very disturbing to me. Why do you have 48 percent of all 
education programs only in the Department of Education, and 52 
percent outside the Department of Education? 

The reason is, when you check it, some Member of Congress had 
an idea, and they put it through their committee, and they wanted 
their jurisdiction. I mean, the Agriculture Department has all rural 
housing. That’s not in HUD. Don’t get me started here. 
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But, anyway, you had an intriguing idea. I will claim it as my 
own, if I like it, and I will go on to better things because of it. 

Mr. WiLLGiNG. And we will give you all the credit. 

Mr. Shays. May I ask if anybody else has any last comment 
here? 

[No response.] 

Mr. Shays. If not, let me say this has been a very interesting 
hearing. I think you will see its impact in legislation, if not this 
year, sometime next year, but maybe this year. We don’t begin to 
know what that is, but we’re getting a sense of the problem. 

With that, I would like to thank Marcia Sayer and Jared Car- 
penter, on the majority side of the staff, and Ron Stroman and 
Ashan Detok, on the minority side, and Donna Ferguson, who was 
our transcriber. Thank you very much, as well. 

And I thank all of our witnesses. You have provided this com- 
mittee a tremendous amount of helpful information. We thank you 
for being here. 

Mr. WiLLGiNG. Thank you, Mr. Chairman. 

Mr. Shays. This meeting is closed. 

[Whereupon, at 1:45 p.m., the subcommittee was adjourned.] 

[Additional information submitted for the hearing record follows:] 
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Statement of the National Association for the Support of Long Term Care 

Before the 

Human Resources and Intergovernmental Relations Subcommittee 
of the 

House Government Reform and Oversight Committee 
April 18, 1997 


The National Association for the Support of Long Term Care (NASL) was 
founded in 1989 to address legislative and regulatory matters regarding the 
professional services and supplies provided to beneficiaries in a skilled nursing 
facility (SNF). 

NASL is pleased to provide this statement to the Subcommittee on Human 
Resources outlining recommendations for reducing the level of fraud, abuse, and 
waste in connection with Medicare and Medicaid payment for skilled nursing 
services. 

Background 

NASL recognizes the need for strong federal and state action to identify and 
eliminate fraud and abuse in the Medicare and Medicaid systems. The Association 
also recognizes the need to eliminate waste and other unnecessary program costs 
which add to federal and state outlays without providing commensurate benefits to 
program participants. The challenge is to find a way to accomplish these 
objectives efficiently and effectively without sacrificing quality or access to 


medically-necessary care. 
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Most Medicare and Medicaid providers and suppliers of ancillary services 
to SNFs are trying to comply with program rules and regulations. Unfortunately, 
the complexity of some of these rules and their uneven application can lead to 
confusion and billing errors. While this cannot excuse genuine fraud and abuse of 
the program where unnecessary services are provided or costs are deliberately 
inflated, it suggests the need for a more sophisticated approach than simply adding 
more resources to law enforcement or increasing the severity of penalties for 
violations of payment rules. 

Accordingly, NASL urges the Congress to give serious consideration to two 
additional areas: 

• the enactment of legislation to reform the current SNF payment system 
by improving the coordination of payments under Parts A and B of the 
Medicare program and establishing a prospective payment system for 
SNF services; and 

• the encouragement of a partnership between the industry and 
government in developing pro-active compliance programs modeled 
after the program for clinical laboratories which was recently announced 
by the HHS Inspector General. 

If implemented, these recommendations would go a long way toward reducing the 
incentives and opportunities for fraud and abuse to occur in the SNF setting while 
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giving providers and suppliers who are committed to compliance with the program 
rules and regulations, more effective tools to police their own operations. 
Coordination of Part A/Part B Payments 

SNF’s have three options in providing ancillary services to SNF patients: 

1) hire staff to deliver the service, 2) enter into an “under arrangement” contract 
with a supplier or provider and bill for the services tlirough the facility; or 3) enter 
into an “under agreement” contract with a supplier or provider and let the supplier 
or provider bill the program for the services. 

While nearly 13,000 nursing facilities participate in the Medicare program, 
fewer than 2,000 facilities account for 50% of Medicare reimbursed days of care 
and less than 5,000 facilities account for 90% of the Medicare reimbursed days of 
care. Facilities admitting more than 10-20 new admissions per month may snstain 
a patient flow sufficient to justify a broad array of medical professional services. 
However, most facilities experience a significantly lower turn-over of residents 
and, therefore, offer a more narrow scope of core services. These facilities, under 
arrangement or under agreement, deliver specialized services on an as-needed 
basis. 

The demand for professional medical semces is based upon patient need. 
Unless a facility has a relatively high volume of admission and discharges, demand 
will fluctuate. Where there is fluctuating demand for ancillary services, it is often 
less costly to contact with an outside provider or supplier. Even for higher volume 
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ancillaiy seivices, such as therapy services, market studies have affinned lower per 
unit cost of delivery in contractmg relationships. There are savings to Medicare 
when services are purchased only when they are needed. 

The decision to secure products or services either under arrangement and/or 
under agreement depends upon demand, focus, and availability. From a facility 
standpoint, the current cost-based reimbursement system provides an incentive to 
hire staff or secure services or products under arrangement. Medicare pays the 
lower of reasonable costs or charges. Whatever approach used by the facility, it 
still has the responsibility for the clinical management and services provided in the 
facility. 

In any reform of post-acute services. Part A should be billed for Part A 
services and Part B should be billed for Part B services. In calculating what Part A 
reimbursement should be, there is need to make appropriate adjustments to 
compensate for services currently billed under Part B. This is essential to ensure 
that future Part A reimbursement will accurately reflect how post-acute care 
services and products are presently being delivered. We do not have the data nor 
do many SNF’s have the experience to justify applying these consolidated billing 
principles immediately to Part B services that are provided after Part A eligibility 
is exhausted. 
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Implementation of a Prospective Payment System 

Statutes and regulations have not kept pace with market changes, and in 
some instances act as barriers in providing low cost, high quality services. There 
ai'e conflicting rales and outdated provisions. 

NASL urges the Congress to replace the existing cost-based reimbursement 
system for the Part A benefit. A number of technical changes clarifying the 
existing Part A benefit can be done thi'ough regulation, but some may need 
Congressional action, 

A prospective payment system for die Pait A benefit should 1) recognize 
legitimate differences in factors that affect cost, 2) encourage appropriate access to 
care for Medicare beneficiaries, 3) encoui'age the provision of high quality care, 
and 4) provide incentives for efficient use of resources. 

The development of a prospective payment system also must reflect patient 
need. The accuracy of the data used to identify patient needs in constructing the 
PPS system is crucial. It must include a patient assessment tool that accurately 
reflects all that is involved in patient care. It should also encourage quality 
outcomes, offer ease of administration, and establish reasonable payment levels. It 
is important to establish objectives fliat can be implemented in a realistic time 
ftame. 

Safeguards should be written to require that services reach beneficiaries, 
that suppliers and providers will receive timely payment, and that quality will be 
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maintained. A realistic SNF prospective payment system for Part A services will 
focus attention on the need for consolidated reporting and coding of sciviccs for 
Part A patients across care settings. Such infonnation will help in evaluating the 
appropriateness of services. Usable, uniformed measures for clinical outcomes 
should be developed as the cuirent system relies too heavily on factors which add 
costs, but do not necessarily ensure meaningful results. 

Likewise, any prospective payment system must enable the dynamic health 
care market to continue to progress and not lock-in the status-quo. The 
reimbursement system should encourage medical and therapeutic innovation and 
permit services to evolve to meet changing patient needs. 

Government/Industry Partnership 

It is NASL’s strong belief that effective progress in addressing the problem 
of fiaud and abuse in the health care industty' will require greater cooperation 
among provider groups and federal and state govenunent agencies. The recent 
“Open Letter” to health care providers from HHS Inspector General June Brown 
echoed this sentiment. She noted the “through cooperative efforts we can best 
ensure the success of initiatives to identify and penalize the relatively few 
dishonest providers whose fraudulent activities are eroding the solvency of the 
Federal health programs and undermining public confidence in the health care 
industiy”. 
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Inspector General Brown described the work being done by her staff in 
cooperation with representatives of various provider groups to fashion model 
compliance programs for health care providers in specific industry sectors. The 
first such program for clinical laboratories was announced last month. It builds 
upon the general compliance principles which have been developed by the U.S. 
Sentencing Commission and the OIG with specific reference to the issues and 
vulnerabilities of the clinical laboratory industry. NASL applauds Inspector 
General Brown for this initiative and looks forward to the development of similar 
guidance relating to other health care sectors. 

Conclusion 

Health care fraud and abuse is a serious problem which requires serious 
action at all levels of government. However, NASL urges the Subcommittee to 
recognize that an effective response must include more than prosecutions and 
penalties. Antiquated pajment systems must be modernized to reflect the rapidly 
changing fonns of health care delivery. New approaches such as prospective 
payment should be put into place quickly in order to reduce the incentives and 
opportunity for fraud and abuse. Finally, the type of genuine partnership outlined 
by Inspector General Brown should be encouraged between the government and 
health care providers who are committed to self-policing. 

In the long run, working cooperatively with providers on sensible payment 
systems and standards for internal compliance programs will yield the highest 
benefit in combating fraud, waste, and abuse in the Medicare and Medicaid 
programs. 
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The following statement is submitted to the Home of Rcpresciitativcs Committee on 
Governmental Reform and Oversight, Subcommittee on Human Resources on behalf of the 
Health Industry Distributors Association (HIDA). HIDA is the national txade association of home 
care companies and medical producte distribittion firms. Created in 1902, HIDA represents more 
than 700 companies with approximately 2000 locations nationwide. HIDA members provide 
value-added ser\'ices to virtually ov&ry ho^itai, physician office, nursing home, clinic, and other 
Jiealth care sites in the country, and to a growing number of home care patients. As the 
iiitermediary between medical prodtrcts maniifacmifKs and Medicare providers, HIDA Members 
are able to provide unique “ground level” recommendations to aid efforts to combat fraud and 
abuse in tiie Medicare Program. 

As a professional trade association, HIDA wholehemledly supports the rigorous aiforcement of 
laws lijat ensure that Medicare pays reasonabte reimbursemait amounts for medically necessary 
items and services on behalf of Medicare benefidaries. HIDA has long advocated the responsible 
administration of the Medicare program, and has repeatedly identified specific abusive or illegal 
practices occurring in the marketplace to assist the government’s anti-fraud efforts. HIDA has 
also assisted in the development of ad^tional targeted policies designed to aid the government in 
the administration of the Medicare program. This statement will focus on two sucli policies, 
Medicare supplier standards and numing facility consolidated 


POLTCY RKrOMMKNnATION NUMBER ONE; 


To help rid the industry of the few illegitimate players which jeopardize patient care, tarnish the 
hiduslry, and unfairly distort the market for medical products, HIDA urges the Health Care 
Financing Administration (HCFA) and Congress to require that all Part B suppliers comply with 
standards that mil assure Medicare beneficiaries receive a consistent quality of durable medical 
equipment, prosthetics, orthoUcs, and supplies (DMEPOS) services. The following 
recommended supplier standards result from a fundamental belief tiiat the cunent Medicare 
Supplier Standards (42 CFR 424.57 et. seq.) are simply insufficient. Importantly, it is not just the 
de minimus nature of the standards that is deficient, but also the process Medicare uses to 
determine whether a provider actually meets those standards. The following recommended 
standards therefore would inject some substantive meaning into the notion of being a Medicare 
provider of DMEPOS services. 

These new standards are intended to build upon those currently administered through the 
Medicare National Supplier Clearinghouse (NSC). These standards would therefore apply (o all 
firms that have or apply for a Medicare Part B supplier number in order to provide DMEPOS 
services and bill Medicare on behalf of beneficiaries (including those who reside in nursing 
facilities). They reflect the consensus of a wide array industry leaders, national associations, state 
associations, HIDA Members, and other constituent interests. 


If tlie NSC adopts the recommended standards and changes the process by which it determines 
whether a provider actually meets the standards. Medicare will realize an immediate benefit by 
ensuring tliat beneficiaries receive DMEPOS items and services only from legitimate firms. If an 
effective screening process is used, unscrupulous firms will never have an opportunity to engage 
in abusive behavior because they will never be able to bill the Medicare program on behalf of 
beneficiaries Consequently, the standards will significantly contribute to reducing fraud and 
abuse in the Medicare prr^ram. For these reasons alone. Congress should require HCFA to adopt 
these Supplier Standards. 

ORGANIZATION OF STANDARDS: 

1 . Basic Business St^dards — would apply to all firms applying for a Medicare Part B 
Supplier/Provider number and any firm tlmt currently has a Part B supplier number issued by the 
National Supplier Clearinghouse. 


respiratory products and services to Medico bs^ficiaries, and billing Part B for those p«3ducts. 
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3 . Standa rds for Pr oviders of Home Intmion Therapy— would apply to all providers of home 
infusion therapy, and billing Medicare Ptut B for th^ products. 


which suppliers would receive a Medicare Part B swpplier/provider number. The process includes 
verification of information submittwi to sssd an on-site visit to the Srm. 


NOTE ON TERMS: 

Please note that the following terms are used Inteehangeably: 
_ patient, consumer, client 

_ supplier, provider 


BASIC BUSINESS STANDARDS FOR PART B SUPPLIERS 

Use Basis Business Standards would apply to all providers/suppliers that apply for a Medicare 
Supplier number, and diat aie in the business of providing nKsdically neces^y durable medical 
equipment, prosthetics, orthotics and supplies (DMEPOS) to Medicare benefjciafies either in 
their home or in a nursing facility. 


AS-Partl qe THE A ppllca u qn Process. TucPRaviPER/SuppLiER Must Provide Basic 


1- Name 

A. Registraiion/business license 

B. D/B/A ("doing business as”) 

2. Tax identification number 

3. Address verification 

4. Proof of insurance 

A. General product liability insurance 

B. Professional liability insurance (if company has health care professionals as 
employee(s)) 


Standard BB-2; 

Provider/st^piier must comply with all federal, state and local regulatory requirements 
(e.g., licensure), and show proof of compliance when applicable. 


Standard BB>3; 

Pcovider/suppHer must {Kovid© evidence of financial soundness. May be demonstrated in 
many different ways, for example by: 

A. Bank references 

B. Insurance — property, Usdjility 
. C. Trade credit references 

D. Etc. (Dun &. Bradstreet or other credit reports) 


Provider/suppHer must Imve policies and procedures to cover basic scope of services for 
appropriate prodiuit lines. 

Provider/supplier must maintain all professional and business licenses and certifications, 
and show proof wdien applicable. 

S.TAiHja4B P BB4 ; 

Provider/supplier must have 24-hour a day, 7 day a week service availability for 
appropriate products and tesponse to emergency situations. 
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SjC ANDAR i mg^ 

Provider/supplier routinely monitors the quality and appropriateness of services, equipment 
and supplies provided. 


Provider/supplier has a corporate compliance program. 

Standard BB-9 

Provider/suppliers (owners and officers) shall not have been convicted of violations of 
Medicare and/or Medicaid rules andregulafiaas. 

Standard EB~IQ: 

Provider/supplier attests that it is knowledgeable of the Medicare laws, regulations and 
policies pertaining to the Wiling of the applicable services, equipment and aipplics 
provided. 


Provider/sLippIier has the <»pability (either directly or through contractual arrangements 
with other entities) to service customer IcK^ations, as evidenced by product inventory, 
distribution systems, and emergency backup systems. 


Provider/supplier provides its customers with educational resources relative to the products 
and services provided such as asastance with understanding Medicare regulations, 
provision of Medicare’s toll free beneficiary helpline, equipment inservlces (if applicable), 
and product information. 


Provider/suppiier has policies and procediue to document and resolve customer complaints 
and inquiries. 


Standard BB-14; 

Provider/supplier maintains regular business hours. 


St anda rd B RiiSi 

Provider/supplier maintains a physical business location with its business name evidently 
displayed, 

Staiuia£d.MiJUii 

Provider/supplier has procedures to document maintenance and repair programs for 
equipment as applicable. 

Standard BB-17 

The patient'earegiver must be informed of the provider’s compliance with all applicable 
HME Federal and State laws, regulations and Standards. 

Standard BB-18 

The provider/supplier must assure that all the necessary and appropriate patient/caregiver 
education has been provided or arranged for with respect to the services, equipment, and 
supplies provided, 

Standard 

Tire provider/supplier must provide patient'earegiver trmning in the safe and proper use of 
equipment, with a follow-up denxmstration. 

Standard BB-20 

The provider/supplier must inform, in general terms, the patient/caregiver of his/her 
financial responsibilities. 
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SLajidacd^B;21 

The pi'ovider/supplier will ^ure that eavironmenial considerations are addressed such that 
the continuing needs of the patient/car^ver are met in the safest possible manner. 

S4aiiiMJaB=22 

The provider/suppiier only uses equipment suj^es that conform to generally accepted 
industry nmnufacturing standards. 

Standard BB-23 

The provider must ha\^ a valid, current and awiurate prescription for ail equipment and 
supplies provided, 

^tja pdar dJyB:^ 

The provider/supplier must notify the jx’es^bing physician of apparent patient non- 
compliance. 


SUPPLIER STANDARDS FOR PROVIDERS OF RESPIRATORY PRODUCTS 

These provider standards would apply to providers of respiratory products (in addition to the 
Basis Business Standards described above). 

STANPARPRESgr l; 

All patient/caregiver information must be kept in confidence (except when required to be 
released, for example, by JCAHO; and provide will first obtain client’s permission). 


Standard Resp-2i 

Providers may only provide respiratoiy therapy equipment for which it is an authorized 
dealer, 


The provider mUxSt perform and document scheduled in-home routine preventative 
maintenance of provider-owned (i.e., rental, loaner) equipment. 


Either directly or through contracting with another entity, the provider must perform and 
document manufacturers’ scheduled maintenance of provider-owned (i.e., rental, loaner) 
equipment. 

Provider cleans, stores, and transports respiratory therapy equipment in accordance with the 
manufacturer’s recommendations and all applicable Federal and local laws ad regulations. 

Standard Resp^ 

The provider must have a valid, current and accurate prescription for all respiratory therapy 
equipment dispensed. 

S^a m MJ Resp - 7 ; 

The provider must secure physician approval, either through a change in the prescription or 
through physician-approved jxotocols, bef<»e re^iratory therapy equipment modality 
substitutions are made. 

The provider only utilizes the service of personnel who are appropriately trained, 
qualified, and competent for their scope of swvic^. 


Standard Respr^t 

The provider utilizes services of health care professionals that adhere to all Federal and 
State law's, ndes, and regulations. 
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Providers providing life supporting or life sustaining respiratory therapy equipment assume 
the responsibility to (firectiy {»ovide or anange for the services of a respiratory ther^ist or 
equivalent. 


SUPPLIER STANDARDS FOR PROVIDERS OF HOME INFUSION THERAPY 


These provider standards would apply to providers of home infusion products (in addition to tlie 
Basis Business Standards described above). 


Provider has competent ^aff: 

A. Provider lias trained, competent technical staff 

B. Provider has access to qualified health professionals 

Standard IV-2 

Provider performs client assessment, which includes; 

A. Appropriateness of ther^y 

B. Safety of home environment 

C. Development of plan of care to establish product and service needs 
Standard IV-3 

Provider coordinates client care with other providers and practitioners; 

A. Communication and inta^ction with other providers and practitioners 

a. Patient assessraent/seivice plan 

b. Changes in patient’s needs 

c. Clianges in patient’s care regimen 

Standard IV-4 

Provider has a valid, current and accurate prescription for all products dispensed. 
Standard IV-5 

Provider schedules activities, including 
A. Who does what and when 


Provider performs patient/caregiver training which includes; 

A. Indication for therapy 

B. Administration of medications or formula 

C. Operation and maintenance of pump 

D. Inventory storage and management 

E. Self-monitoring 

F. Emergency response 


Standard lV-7 

Provider delivers, sets up and pickup equipment and supplies. 
Standard IV-8 

Provider performs ongoing monitoring and foliow-up, including: 

A. Assess response 

B. Assess functioning of therapy delivery system 

C. Assess product utilizatiOT, patient compliance 

D. Assess continuing need for therapy (with othws) 

E. Equipment tracking, cleaning, niaintenance and repair 

Standard IV-9 

Provider provides access to emergoat^ response services 

A. Services are available 24 hours a day, 365 days a year 

B. Provider responds within reasonable time 
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C. Provider provides intervention as indicated. 

a. Teclinical 

b. Clinical — provide instniction, visk or contact other provider 


Provider manages the following infoimation related to the client: 

A. Maintain clinical records 

B. Patient satisfaction/^evances 

■ C. Complications 

D. Unscheduled deliveries and visits 

E. Utilization data by service, by patient 

F. Goals of therapy, i^tient needs 

APPLICATION PROCESS - FOR A MEDICARE PART B SUPPLIER NUMBER 

The verification that a provider/supplier meets the Medicare supplier standards is vitally 
important to the provider/supplier industry, beneficiaries, and the Medicare Program to ensure 
that only viable providers/suppliers provide medically necessary DMEPOS items and service to 
Medicare beneficiaries. 

HIDA recommends that non-governmental independent organizations verify that 
providers/suppUers comply with the Medicare supplier standards, both initially and on an 
ongoing basis. This recommendation is similar to the structure used world wide by the 
International Standards Organization (ISO). This process would be simple, minimize 
bureaucracy and paperwork, and most importantly, ensure the suppliers comply with the 
standards. 

1 . National Supplier Clearinghouse (NSC) would certify organizations that wish to verify 
suppliers meet tlie Medicare supplier standards. 

2. These organizations would verify compliance based solely on the Medicare supplier 
standards, Verification would include: 

A complete review of the application, 

V/ritten foUow-i^ oa questionable areas 

On-sile visit to verify/check remaining questionable areas 

3. There would be a time limit to complete the review process (no more than 90 days) 

4. Tjie provider/supplier pays the fee to the verification organization (a portion of which 
may go to the NSC to cover administrative coste). 

5. There would be a three year cycle tor renewal of Medicare supplier number to ensure 
ongoing compliance with the Medicare supplier standards. The fee would cover the three 
year cycle. 

Note: HIDA supports a reasonable application fee to cover costs of verification. The 

recommendation is made with the understanding that these verification procedures will 
actually weed out the “bad actors;” non-legitimate companies would not be able to get a 
Medicare supplier number because of tlie rigorous screening of all applicants. 


The Administration’s FY 1 998 budget package contains a legislative proposal prohibiting any 
entity other than a nursing facility from billing Medicare for the medical supplies and services 
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provided to nursing facility residents. This “consolidated billing proposal” does not distinguish 
between reimbursements for services covered by Medicare Part A vs. Part B. 

HIDA supports consolidated billing for nureing facflity r^idenfs who are covered by Medicare 
Part A. We understand that Part A consolidated billing is needed to gather the information that 
the Health Care Financing Administration (HCFA) ireeds to develop the nursing facility 
prospective payment system. However, HIDA believe ftat nursing facilities should retain their 
ability to use outside suppliers of medically necessary Part B services when the resident is not 
covered under the 1 00-day Part A stay. This choice is more efficient and economical for many 
nursing facilities. 

Outside suppliers provide nursing facilities witfi a number of services that promote positive 
healtli outcomes, Value-added services provided by medical suppliers including storage, 
inventory management, clinical services (e.g., r^iratory therapy, nutritional ass^sments, 
support for wound care protocols), billing and collection, and outcomes support. 

Many facilities do not have administrative staffing, physical space, or odier resources to ensure 
that adequate quantities of the appropriate jModocts are available to meet each patient’s needs, 
especially since some patients require products on an emergency basis or have frequently 
changing needs. As a result, benefici^es could be denied access to the wide range of high 
quality, medically necessary’ products that are currently available. For example, on average no 
more than five percent of a nursing facility’s residents require enteral therapy. It is simply not 
cost-efficienl for many facilities to bill Medicare for these products. However, economies of 
scale allow suppliers to offer a broad range of high quality products in a cost-effective manner. 

In addition, an experienced supplier understands coverage guidelines and billing procedure.s, and 
can ensure that all required documentation is obtained for medically necessary supplies, 
consistent with cover^e and utilization guidelines. Inexperience and misunderstandings 
regarding coverage can lead to unnecessary delays or interruptions in the provision of medical 
supplies and nursing facility reimbursements. 

in addition, HIDA opposes consolidated billing for nursing facility residents who are not covered 
by Medicare Part A because: 


C oncerns Relating To Fraudulent Billing Are Not Applicable After The lOQ Dav Part A Slav : It 
is argued that consolidated billing is needed to eliminate the opportunity for fraudulent “double 
billing” of Medicare Part A and Part B. These concerns can be addressed through Part A 
consolidated billing - simultaneous billing of Part A and Part B is not feasible for residents who 
are not covered by Part A. In addition, the new Durable Medical Equipment Regional Carriers 
(DMERCs) have instituted tigiit controls over tlie Part B benefit. With full time Medical 
Directors developing and implementing strict guidelines defining medical necessity and 
utilization of medical supplies, the DMERCs have been highly effective in combating fraudulent 
billing practices. Tlierefore, irregularities in the Part B billings of outside suppliers providing 
services to nursing facility residents arc readily apparent under the current system. 


Consolidated Billing Would Inipose_New CosLBurdeiis On Nursing Facilities: By requiring fully 
consolidated billing, even when beneficiaries are not under a Part A stay, many nursing facilities 
that previously utilized outside suppliers to provide tlieir residents with medically necessary 
supplies and services would be required to iH'Ovide these services themselves, to directly bill for 
tliese supplies and services, and to assume other responsibilities that are currently fulfilled by 
outside suppliers. These services would add significant costs to a nursing facility. Importantly, 
current law allows a nursing facility to act as a Part B supplier; presumably those facilities who 
choose to do so now would continue this practice in the future if it is their best option. 


ve prohibition against 
the use of outside suppliers is considered revenue neutral, as it is characterized by the 
Congressional Budget Office as a billing requiiOTient. In reality, fully consolidated billing would 
likely increase costs lo the health care system, sitwe the supplier community provides valuable 
billing expertise, inventory control, staff education and clinical services which the facilities will 
need to replace. 
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Consolidated Billing Is Not Necessary For Prospective Payment: It is argued that consolidated 
billing is necessary to collect the data needed to construct a prospective payment system for 
nursing facilities. However, there is no prospective payment proposal for the Part B benefit, 
which will continue to exist unless Congress specifically eliminates it. 

In fact, the Prospective Payment Assessment Commission (ProPAC), an organization founded by 
Congress to provide policy recommendations on improvements to the Medicare Program, 
supports consolidated billing for Part A only. In their March 1 , 1 997 Report and 
Recommendations to the Congress, ProPAC states that, “the Secretary should require 
consolidated billing for all services furnished to beneficiaries during a Part A stay.” ProPAC 
does not recommend consolidated billing for Part B items and services supplied to residents who 
are not covered by Part A. HIDA supports the ProPAC recommendation because it, too, would 
allow nursing facilities to maintain their ability to utilize outside suppliers of Part B items and 
services for residents who are not under a Part A sfey. 

CONCLUSION 

HIDA appreciates the opportunity to submit these recommendations to the Subcommittee. We 
urge Congress and HCFA to strengthen the Medicare program by implementing rigorous 
supplier standards and requiring nursing facility consolidated billing during the 100-day Part A 
benefit. These two recommendations will aid in the ongoing effort to combat Medicare fraud and 
abuse while promoting the provision of consistent, high quality services to Medicare 
beneficiaries. 


o 



